
1

Protecting What You Have, Pursuing What You’re Owed:  Eleventh Circuit 
Rules That Distributions on Section 503(b)(9) Claims Do Not Reduce the 
New Value Defense to Preferences
By: James S. Carr, Partner, and Dana P. Kane, Special Counsel, Bankruptcy & Restructuring Practice 
Group at Kelly Drye & Warren LLP

As originally published in the Credit Research Foundation’s publication, Perspective by CRF (Q3 2022)

There can be no doubt that the current economic landscape is challenging and forces businesses to make diffi-
cult choices.  The trade creditor’s unenviable task during these times is to maintain valuable business relation-
ships in the hopes of sustaining profitability, which often requires the continued extension of credit terms to 
customers despite the heightened risk of those customers being unable to satisfy their debts.  

When your customer’s financial distress reaches the point of filing for bankruptcy, you know from the outset 
that collection of outstanding receivables will be significantly reduced, if not eliminated entirely. In any event, 
you diligently file your proof of claim, dutifully monitor the progress of the case and hope for a minimal distri-
bution.  Then, your already bad situation is exacerbated when you receive...
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