Dealing With Rejection: Are Arbitration Clauses
Enforceable After the Underlying Contract is
Rejected in Bankruptcy?
By: Gianfranco Finizio, Esq. and Kelly E.
Moynihan, Esq., Kilpatrick Townsend &
Stockton LLP*
As originally published in the Credit Research Foundation 2Q 2022 Credit & Financial Management Review

Abstract
Arbitration provisions are material portions of a contract or purchase order that
were bargained for by the parties and allow for a potentially cheaper and quicker
resolution to contractual disputes as compared to protracted litigation in state or
federal courts. However, what happens to an arbitration provision contained in a
contract that was rejected by a contract counterparty that filed for bankruptcy?
That is precisely the question that was addressed in a recent opinion from the
United States Bankruptcy Court for the Northern District of Texas (the
“Bankruptcy Court”) in the Highland Capital Chapter 11 case.1 This article will
summarize the Bankruptcy Court’s opinion in Highland Capital and discuss the
import of whether an arbitration clause contained in a contract that was rejected
by a debtor is enforceable.
*The views expressed herein are solely the view of the authors, Gianfranco Finizio, Esq. and Kelly E. Moynihan, Esq.
and not necessarily the views of Kilpatrick Townsend & Stockton LLP. This article is provided for educational
purposes and does not constitute legal advice.
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I.

Enforceability of Arbitration Clauses Generally

The enforceability of arbitration clauses is supported by a long history of federal policy. Indeed,
there is a wealth of case law articulating the strong federal policy behind the Federal Arbitration
Act (“FAA”) in enforcing arbitration clauses in contracts. Section 4 of the FAA specifically
directs a court to order parties to arbitrate upon a request by a party that is entitled to demand
arbitration in a written contract.2 Various bankruptcy courts (including in Delaware and
Pennsylvania, to name a few) have held that arbitration clauses survive a debtor’s rejection of a
contract in a bankruptcy case.3 These holdings suggest an almost immutable approach in
enforcing arbitration clauses, notwithstanding the rejection of the underlying contract that
contains the subject arbitration clause. In the Highland Capital case, however, a very different
outcome was reached: an arbitration clause was described as a “classic” form of executory
contract subject to rejection, after which no party can be compelled to arbitrate a contractual
dispute. As a result…
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9 U.S.C. § 4.
In re Fleming Cos., Inc., 325 B.R. 687 (Bankr. D. Del. 2005); Se. Pa. Transp. Auth. v. AWS Remediation, Inc., No.
Civ.A. 03-695, 2003 WL 21994811, at *3 (E.D. Pa. Aug. 18, 2003) (holding that arbitration clause survived debtor's
rejection of contract); Societe Nationale Algerienne Pour La Recherche v. Distrigas Corp., 80 B.R. 606, 609 (D. Mass.
1987) (holding that arbitration provision is a separate undertaking which survives debtor’s rejection of the underlying
agreement); In re Monge Oil Corp., 83 B.R. 305, 308 (Bankr. E.D. Pa. 1988) (“Rejection [of an executory contract]
does not make the contract null and void ab initio; it simply protects the estate from assuming contractual obligations
on a priority, administrative basis. Thus, it may not follow from § 365(g)(1) that rejection of a contract voids a
compulsory arbitration clause.” (internal citation omitted)).
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