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Unpacking Force Majeure Contract Clauses and Supply-Chain Disruptions
By: Wendy A. Clarke, Special Counsel and Jason R. Adams, Partner, Kelley Drye & Warren LLP

Introduction

For more than 18 months, the COVID-19 pandemic has disrupted global supply chains across all industries.  
Notwithstanding improving outlooks, the pandemic continues to be viewed as a significant risk to growth with 
recent surveys showing a majority of reporting companies continue to experience supply chain disruption.1  In 
June, the Biden administration announced initiatives to bolster America’s supply chains, with six industrial sec-
tor reports due by February 2022.

In addition to supply shortages, companies are dealing with supplier efforts to invoke force majeure contract 
provisions to avoid paying damages for their failure to supply.  While commercial contracts often contain such 
provisions, few parties have a full grasp of their application.  Many wrongfully leap to the conclusion that the 
characterization of COVID-19 as a pandemic automatically excuses performance.2  

This article provides an overview of force majeure provisions and the legal requirements to excuse performance 
thereunder, including recent decisions addressing COVID-19.  As discussed, parties seeking to rely on force 
majeure provisions must show the pandemic was both contemplated by the parties and directly impeded per-
formance.  Suppliers that fail to do so face significant legal obstacles to excuse performance and avoid liability.  
This article concludes with a discussion of issues to consider in assessing ongoing supply chain risks. 

Force Majeure Provisions and General Legal Requirements

A contractual force majeure provision identifies conditions under which a contract counterparty will be relieved 
of liability for non-performance based on events that are beyond their control.3 Force majeure provisions are 
particularly relevant for long-term supply contracts for (i) textiles, foodstuffs, mechanical equipment and similar 
goods; (ii) commodities; (iii) transportation services; and (iv) energy supply.  While such provisions can include 
any conditions negotiated by the parties, they historically include generalized trigger events such as strikes, 
war, natural disaster, governmental interference or acts of God.  Less common until recently was the inclusion 
of pandemics or epidemics as triggering conditions.

In assessing whether a force majeure provision will excuse performance, courts historically look at three issues: 

Is the event set forth in the contract? - Failure to specifically identify the event is a hurdle to force majeure ap-
plication.4  Efforts to fit an event within generalized catchall phrases are carefully scrutinized within the context 
of other specifically identified events.5  For example, the 2008 financial crisis was held not to qualify under a 
force majeure clause that included a catchall for causes beyond the parties’ control.6

Was performance directly impaired by the event? - The party must show the event directly prevented, hin-
dered, delayed or impeded performance in accordance with the contract language.7   While the force majeure 
1 Knut Alicke, Richa Gupta & Vera Trautwein, Resetting supply chains for the next normal, MCKINSEY & COMPANY: OUR INSIGHTS (July 21, 
2020), https://www.mckinsey.com/business-functions/operations/our-insights/resetting-supply-chains-for-the-next-normal; Economic conditions 
outlook, June 2021, MCKINSEY & COMPANY: OUR INSIGHTS (June 29, 2021), https://www.mckinsey.com/business-functions/strategy-and-corporate-fi-
nance/our-insights/economic-conditions-outlook-june-2021.
2 See, Tedros Adhanom Ghebreyesus, Director-General, World Health Org., Opening Remarks at the Media Briefing on COVID-19 (Mar. 11, 2020), 
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020 (“We have . . . 
made the assessment that COVID-19 can be characterized as a pandemic.”).
3 Facto v. Pantagis, 390 N.J. Super. 227, 231 (2007) (A force majeure clause provides a means by which the parties may anticipate in advance a 
condition that will make performance impracticable).
4 Kel Kim Corp. v. Cent. Mkts., Inc., 70 N.Y.2d 900, 902 (1987) (force majeure clauses should be construed narrowly to excuse nonperformance 
“only if the force majeure clause specifically includes the event that actually prevents a party’s performance”).
5 Id. at 903 (force majeure catchall clauses are subject to the principle of interpretation “that the general words are not to be given expansive 
meaning; they are confined to things of the same kind or nature as the particular matters mentioned”).
6 See Route 6 Outparcels, LLC v. Ruby Tuesday, Inc., 931 N.Y.S.2d 436 (3d Dep’t 2011) (while the court conceded the defendant had no control of 
the world economy, the defendant’s response and decisions on deployment of its resources remained in the defendant’s power and control).
7 See, e.g., In re Cablevision Consumer Litig., 864 F. Supp. 2d 258, 264 (E.D.N.Y. 2012) (force majeure clauses “will generally only excuse a party’s 
nonperformance that has been rendered impossible by an unforeseen event”); Hess Corp. v. ENI Petroleum US, LLC, 435 N.J. Super. 39, 47-49 (2014) (im-

https://www.mckinsey.com/business-functions/operations/our-insights/resetting-supply-chains-for-the-next-normal
https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/economic-conditions-outlook-june-2021
https://www.mckinsey.com/business-functions/strategy-and-corporate-finance/our-insights/economic-conditions-outlook-june-2021
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020
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event need not be the sole cause, courts carefully scrutinize the facts to ensure a strong causal link.8

Was nonperformance foreseeable and could it have been mitigated? - Force majeure should not apply if the 
party could have foreseen and mitigated its nonperformance.9  Some courts have held that true impossibility of 
performance must be demonstrated rather than mere impracticability or economic difficulty.10

COVID-19 Case Law

Prior to COVID-19, few cases addressed force majeure in the context of health crises.  Those that did focused 
on the express contractual language and the foreseeability of epidemics.  For example, a 1922 decision dealing 
with the influenza epidemic found a school district was not excused from paying a teacher’s salary notwith-
standing a board of health mandate closing schools because such event was not explicitly provided for by 
contract.11

Courts, however, have reached differing results with respect to COVID-19.  These decisions have primarily 
turned on the unique facts of each situation with a focus on (i) express contract language; (ii) the extent to 
which the pandemic or governmental directives impeded performance; (iii) whether alternative means of per-
formance are available; and (iv) whether the conduct of the parties caused nonperformance.  Parties seeking to 
invoke COVID-19 as a force majeure event have been held to a high evidentiary standard.12  Courts continue to 
require a strong causal link and something more than an economic decline or other business failings attenuat-
ed with the pandemic.13

The handful of New York COVID-19 cases to be decided demonstrates mixed results:

• A/R Retail v. Hugo Boss Retail – COVID-19 found not to excuse tenant performance under a lease.  While 
the lease contained catchall triggers including governmental orders or regulations, the court deter-
mined the lease contemplated the risk of government-ordered restrictions/closures and explicitly did 
not excuse payment in connection therewith.14

• JN Contemporary Art v Phillips Auctioneers - COVID-19 found to prevent seller’s claim for damages 
against auctioneer who cancelled auction.  The court determined that while the force majeure clause did 
not mention pandemics specifically, COVID-19 fit within catchall provisions addressing natural disasters 
and was similar to the listed examples, like floods or fires.15

• Gap Inc. v Ponte Gadea New York – COVID-19 found not to excuse tenant performance under a lease.  
Tenant unsuccessfully argued the pandemic and government restrictions amounted to a casualty as 
contemplated by the contract.  Since the lease contemplated governmental preemption, the court con-
cluded the COVID-19 shutdowns were not unforeseeable.16

possibility of providing gas from the one source did not render performance impossible when gas was available from other sources); Aukema v. Chesa-
peake Appalachia, LLC, 904 F. Supp. 2d 199, 210 (N.D.N.Y. 2012) (mere impracticality or unanticipated difficulty is not enough to excuse performance).
8 See OWBR LLC v. Clear Channel Communications, Inc., 266 F. Supp. 2d 1214 (D. Haw. 2003) (event coordinator’s cancellation of event because 
of economic downturn following September 11 was too attenuated to qualify as force majeure because coordinator failed to demonstrate that terrorism 
prevented travel in February 2002).
9 See, e.g., Watson Labs. v. Rhone-Poulenc Rorer, 178 F. Supp. 2d 1099, 1111–14 (C.D. Cal. 2001) (applying a foreseeability requirement where par-
ties relied on the boilerplate language of “regulatory, governmental…action” rather than a specifically listed contractual event); Phillips Puerto Rico Core, 
Inc., 782 F.2d 314, 319 (2d Cir. 1985) (“the non-performing party must demonstrate its efforts to perform its contractual duties despite the occurrence of 
the event that it claims constituted force majeure”).
10 See, e.g., Aukema v. Chesapeake Appalachia, LLC, 904 F. Supp. 2d 199, 210 (N.D.N.Y. 2012) (mere impracticality or unanticipated difficulty is not 
enough to excuse performance).
11 Phelps v. School Dist. No. 109, 134 N.E. 193 (Ill. 1922) (ruling against suspension of a teacher’s salary when the school was ordered to be closed 
for some time on account of an influenza epidemic because “if the school had desired to avoid liability in the event such a contingency arose and caused 
the school to be closed it could have accomplished that result by so stipulating in the contract”).
12 Palm Springs Mile Associates, Ltd. v. Kirkland Store’s, Inc., 2020 WL 5411353 (S.D. Fla. September 9, 2020) (dispositive motion denied where 
factual questions controlled whether government restrictions prevented payment of rent).
13 See e.g., Future Street Ltd. v. Big Belly Solar, LLC, 2020 WL 4431764 (D. Mass. July 31, 2020) (even assuming the pandemic qualifies as a force 
majeure under the agreement, Future Street failed to show its nonperformance was actually caused by the pandemic or that performance was rendered 
impracticable).
14 A/R Retail LLC v. Hugo Boss Retail, Inc., No. 158385/2020, 2021 WL 2020879 (N.Y. Sup. Ct. May 19, 2021).
15 JN Contemporary Art LLC v Phillips Auctioneers LLC, 507 F Supp. 3d 490 (SDNY 2020).
16 Gap Inc. v Ponte Gadea New York LLC, 20 CV 4541-LTS-KHP, 2021 WL 861121 (SDNY Mar. 8, 2021).
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Several bankruptcy courts have also addressed whether COVID-19 constitutes a force majeure event that ex-
cused bankrupt tenants from paying rent and reached differing results.  

• In re Hitz Restaurant Group – Illinois Stay at Home Order found to excuse performance under lease.  The 
tenant argued the shutdown prevented restaurant dine-in services, which triggered the force majeure 
clause covering nonperformance based on laws, governmental action or orders.  The court held the 
force majeureforce majeure clause was triggered because the state’s order constituted governmental action that was 
the proximate cause of the restaurant’s inability to pay rent.17

• In re CEC Entertainment – COVID-19 found not to excuse performance under leases.   The court strictly 
interpreted the force majeure terms in the leases, holding that such provisions did not provide a con-
tractual basis to excuse performance because the leases did not explicitly provide that an inability to 
pay was an event that would excuse performance.18

• In re Cinemex – COVID-19 found to excuse performance under lease.  The court held that governmental 
shut down orders satisfied provision which included governmental actions. The court, however, declined 
to excuse nonperformance once the tenant was authorized to operate at 50% capacity because their 
choice not to reopen for primarily economic reasons did not provide a sufficient basis for relief.

Issues to Consider Under Your Existing Supply Chain Contracts

Given the fact-intensive inquiry, parties must consider the following questions in assessing whether perfor-
mance can be excused under existing force majeure contractual provisions:

• Are pandemics or governmental orders explicit triggering events?
• Is the pandemic the direct cause of nonperformance?
• How does suspended performance affect payment obligations?
• Are termination rights modified for extended suspension of performance?
• Are remedies limited, such as prohibiting the recovery of certain types of damages?

Steps You Can Take to Mitigate Risk

Identify the Exact Nature of the Supply Problems and Document Them. Up-to-date knowledge of the facts is 
crucial and the ability to prove those facts may determine success in any subsequent legal proceedings.

For businesses that are facing supply problems, do not accept an unspecific force majeure declaration.  Rather, 
ask for details about how your supplier is affected.  Do not take a position before knowing the relevant facts.

As a supplier you will need to understand the facts behind why you are unable to perform.  Is it due to govern-
ment-ordered shutdowns or quarantines, staff illness, staff staying home out of fear or other reasons?  Identify-
ing the exact nature of the problem is critically important and you should secure evidence proving the cause of 
your specific problem.

Manage Contract Disputes Proactively to Resolve Them Efficiently. Managing contract disputes proactively 
will increase your chances of resolving them efficiently and successfully.  While you should engage with your 
suppliers and customers in a cooperative and reasonable manner, you must also take steps to protect your 
legal and evidentiary position in the event a dispute escalates.  Check your contract’s dispute resolution clause 
to identify what court or tribunal would decide a dispute and how that adjudicator would likely assess the situ-
ation.

Assess Risk Allocation Under Your Supply Chain Contract. The scope and requirements of force majeure vary 
from contract to contract.  Careful legal analysis of your specific situation is indispensable and will depend on 
the exact nature of the supply problems, the specific terms of your contract, and the governing law. 

17 In re Hitz Restaurant Group, 616 B.R. 374 (Bankr. N.D. Ill. June 3, 2020).
18 In re CEC Entertainment, Inc., 652 B.R. 344 (Bankr. S.D. Tex. Dec. 14, 2020).
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If you find yourself facing a force majeure defense by your supplier and, as a result, cannot supply your own 
customers, you need to assess the risk allocation under each contract separately to develop the best risk man-
agement strategy.

Provide Notice. Provide appropriate notice that complies with the terms of your contract. Ensure you reach 
the appropriate parties and use the means called for in your contract.  Otherwise, your ability to raise a force 
majeure defense could be limited or a counterparty’s duty to mitigate, if any, might not be triggered due to a 
delay in or a defective notice. 

If you receive a force majeure declaration from a supplier, carefully frame your response to protect your legal 
position and, if you must then issue a force majeure declaration to your own customers, avoid any language 
that could prejudice your position in a future dispute with your supplier.

Make Efforts to Overcome Supply Problems. Many contracts and governing laws exclude a force majeure 
defense if you can overcome the consequences of the force majeure event.  Often, you cannot rely on a force 
majeure defense to avoid significantly higher costs of supplying alternative goods, unless you are entitled to 
invoke hardship (which might be a rare opportunity in various jurisdictions).

If you receive a force majeure declaration that you consider invalid, you may have some obligations to take 
steps to mitigate your damages.  Be sure to document all your efforts to overcome the supply problems, partic-
ularly if they are unsuccessful.

Wendy Clarke focuses her practice on corporate, finance and securities law. Wendy 
represents global companies, private equity funds and other entities in connection with 
mergers and acquisitions, dispositions, syndicated financings and other commercial 
transactions, as well as general corporate governance matters. Wendy also counsels 
brokerdealers in connection with regulatory, securities enforcement and transactional 
matters.

About the Authors

Jason Adams has more than 20 years of experience helping clients navigate the world of 
large commercial bankruptcies. Today, his practice focuses primarily on creditors’ rights, 
debt restructuring, distressed M&A and bankruptcy litigation. Jason has substantial 
experience in the retail, restaurant, technology, industrial and financial services industries. 
He consistently strives to bring practical and streamlined solutions to his clients’ challenges 
in both an efficient and cost-effective way.
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Managing Leading a High-Performing Credit-to-Cash Team
By: Keith Cowart, Receivables Market Owner, FIS

There are two questions I often come across regarding leading credit-to-cash teams.  One, how do you im-
prove the team you are working with? And two, how do you effectively lead a team that is already perform-
ing at a high level? Both are very good questions and demonstrate a high emotional quotient (EQ) that is not 
always evident in the finance world.  

If I may interject some of my personal experience with leading teams, my first introduction to this was six 
months after graduating from college. I had no intention of leading others and was simply looking for a posi-
tion to help build experience for my career.  As most people experience, my “plans” really had nothing to do 
with what played out.  The company I was with was going through a rough period and was downsizing some 
of the workforce.  As a result, organizations were consolidated, and I was tapped on the shoulder to lead a 
team of twenty-plus people.  Many of my new direct reports had more years of work experience than I had of 
breathing.  I quickly had to learn to effectively communicate and assess how I could help the team grow and 
improve.  

Over time, I learned the difference between managing and leading, which could be a whole other article on its 
own.  One of the main components was understanding the skills each team member possessed individually and 
how best to leverage those skills for the betterment of the entire team.  To accomplish this, I needed data.  A 
very intelligent colleague of mine is known for saying “What gets measured, gets improved”.  I couldn’t agree 
more.  You must know where you are starting from to know if you are making any improvements.  The next 
important component was listening.  Really listening.  Perhaps this was part of my continuous improvement 
mindset starting to develop, but understanding what was causing heartache and struggles for my team helped 
me to plan a way forward.  The team I was leading was a good team but had several challenges that needed to 
be addressed to bring them up to a high-performing team.  Once they became a high-performing team, it was 
a challenge to continue to lead them.  As an organization, we needed to find new ways to be more efficient 
while not losing the results we had attained.  Looking back, as nervous as I was about being thrust into leading 
others, it was the foundation that brought me to where I am today.  

As you can surmise from my personal experience, there are several elements that play a part in leading a highly 
successful team. With every person I work with, I challenge them to think about how they can do things better.  
Especially those who thump their chest and talk about the amazing results they are achieving.  I have worked 
with many companies that have managed their teams very well and despite inefficient and manual processes 
they saw remarkable results.  My challenge to those companies however is, could you achieve the same results 
with fewer resources?  Or stated another way, if your company acquired another business, growing your work-
load by 50-60%, could you absorb that work and still maintain your results?  More often than not, the answer 
is no.  Leading a highly successful team is something that requires constant work.  In the credit-to-cash world, 
generally considered a cost center, the expectation is that every year you must do more, with less.  You must 
improve results while also cutting costs.  

Many times, the initial thought is to “save” on costs by utilizing an ERP system for the credit-to-cash process.  
On the surface, the argument is sound as the company has already sunk cost into the ERP investment and has 
IT resources in place to support it.  Most of you reading this already know that the reality is, an ERP system 
doesn’t possess the necessary functionality, and trying to capture the limited time of IT to make minor adjust-
ments is virtually impossible.  You may have had a ticket sitting with IT for over six months to a year because it 
never rises to the level of importance of work being done to support inventory, order management, account-
ing…the list goes on, and your ticket never gets worked.  In the meantime, the revenue leakage that is experi-
enced because your ticket is not getting worked would have saved your company more than the investment 
in a solution that is designed for credit-to-cash three times over.  Additionally, accessing data within an ERP 
system that allows you to analyze what is happening in your business takes twenty clicks or more and typi-
cally does not give you the whole picture.  You’re left exporting the data to Excel and manually combining it 
with other data to try to create something that resembles a useful report.  Even after analyzing the data, what 
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can you do with it?  You can’t drill into the data to get to a lower level and act on it.  You must slog your way 
through the ERP system again to take any action.  Having access to consolidated information (from multiple 
ERPs and other ancillary systems) in one place and having the ability to act on that data immediately is a first 
step in leading a high-performing team.  

Another piece is understanding that not all teams work the same.  Businesses are different, products are dif-
ferent, people are different.  Trying to force businesses to work from the same view and in the same way is 
tantamount to insanity (doing the same thing over and over again and expecting a different result).  Having the 
flexibility to define what is important for your unique business/team is another step in leading a high-perform-
ing team.  Being able to create your own reports and dashboards, defining your own strategies, assessing credit 
worthiness using data that is important to you, applying your own matching rules for payments to improve 
automation – all of these things have something in common.  You are in control.  You, as a business user, can 
configure and make changes to that configuration without relying on IT.  To lead a highly successful team, you 
must have the ability to create your own destiny.  Without it, you are simply managing people towards a head-
on collision with burnout or attrition.  

When you take the time to review a process in depth, whether that means mapping out every nuance or desk 
sitting with those performing the work on a daily basis, you quickly uncover inefficiencies that you didn’t know 
existed:  watching how often a collector checks their email for a response from a customer;  seeing how many 
times a credit analyst must log into another system to pull credit data that gets manually added to a spread-
sheet or; watching a dispute analyst contact the sales team to find out who is working a dispute and when it 
will be resolved.  The list of inefficient processes is endless.  Providing your teams with a solution that not only 
maintains all the information, but maintains it within a fully integrated system that allows your teams to collab-
orate in real-time with everyone having visibility into the latest status and ownership of an item.  Removing the 
inefficient processes and allowing automation to take on administrative tasks creates an environment for your 
teams to grow and improve, while also achieving the cost reductions that you are forced to realize every year.  

Leading high-performing teams takes constant work.  The path to successfully leading these teams is to involve 
them in the process.  Let their voice be heard and actually listen to them.  Without their buy-in, you will not get 
very far.  Understanding where you are starting from so you know where you are going, creates an environ-
ment for improvement.  Remember, “what gets measured, gets improved”.  Simplifying the analysis of informa-
tion through meaningful views of your unique business and data, allows you to lead your team with confidence 
and strengthens their trust in you as their leader.  You may have been thrust into leading a high-performing 
team just as I was, or you may have planned for that responsibility all along.  Either way, these fundamentals of 
leading highly effective teams within credit-to-cash will help you on your journey.

Keith Cowart is Receivables Market Owner in FIS’ Corporate Liquidity - Receivables group, 
which features the award-winning Credit-to-Cash product, GETPAID and Integrated Receiv-
ables.  He has over 20 years of professional experience in various accounting and finance 
leadership roles including Accounts Payable, G/L Accounting, as well as Credit and Collec-
tions in large global companies with shared service centers.  Keith’s focus has always been 
in continuous improvement and leveraging technology to automate processes to achieve 
extraordinary results.  Keith holds a Bachelor of Business Administration degree from 
Piedmont College and a Master of Business Administration degree in Management from 
Georgia State University.

About the Author
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Small Business Reorganization Act in Practice:  Issues and Strategies for 
Creditors in Small Business Bankruptcies
By: George P. Angelich, Esq., Justin A. Kesselman, Esq., Patrick Feeney, Esq., Arent Fox LLP

This article discusses the new rules in place for small businesses filing for Chapter 11 relief following passage of the Small 
Business Reorganization Act of 2019.  The article evaluates challenges trade creditors may face when seeking to defend their 
claims in the new Subchapter V schema and possible solutions to those challenges.  The article concludes with outstanding 
questions creditors should keep in mind when getting involved in these cases. 

Introduction

In 2019, Congress passed the Small Business Reorganization Act of 2019 (“SBRA”), which created a new option 
for small businesses seeking the benefits of Chapter 11 of the Bankruptcy Code.  Subchapter V of Chapter 11 
(11 U.S.C. §§ 1181-1195) (“Subchapter V”) a faster, more streamlined process for restructuring that is restricted 
to smaller enterprises.  Although Subchapter V relief was briefly available only to debtors with non-contingent 
liquidated secured and unsecured debts up to $2,725,625.00, the Coronavirus Aid, Relief, and Economic Securi-
ty (“CARES”) Act of 2020 temporarily increased the cap to $7,500,000.  Unless further extended or modified by 
Congress, this expanded eligibility for Subchapter V is available for cases filed before March 27, 2022.  

Subchapter V is separate standard Chapter 11 case procedures, although many standard Chapter 11 case 
features remain, making it a familiar but distinct process for reorganization.  The automatic stay continues to 
prevent creditors from commencing, continuing, or enforcing any actions once the debtors have filed for bank-
ruptcy.  A debtor may still seek post-petition “DIP” financing that can prime claims arising before the Chapter 
11 case.  Creditors may file proofs of claim and object to the procedures of the debtor’s Chapter 11 case.  The 
debtor will ultimately file and seek approval of a Chapter 11 plan.

But there are several key distinctions that suppliers of goods and services need to understand.  For example, 
trade creditors providing post-petition goods and services may be surprised to learn that a Subchapter V 
debtor can stretch out payment over a period of three to five years.  In light of the differences between Sub-
chapter V and standard Chapter 11, including the expedited timeline, it is critical that creditors (i) identify early 
on whether a debtor has elected Subchapter V treatment, and (ii) implement an action plan that may require 
deviating from their standard operating procedures in Chapter 11 cases.

Subchapter V Essentials for Creditors

Greased wheels to confirmation.  In a standard Chapter 11 case, the debtor has the exclusive right to propose a 
plan for 120 days following the petition date, which the debtor may (and often does) extend to as many as 18 
months to prevent creditors or other parties from filing competing plans.  In a Subchapter V case, however, the 
debtor is the only party authorized to file a plan and generally must do so within 90 days following the peti-
tion date.  Subchapter V debtors are not required to file disclosure statements unless the court orders them to 
do so for cause.1  These new deadlines are intended to expedite the debtor’s emergence from bankruptcy and 
shorten the window for creditors to take action to protect their rights and interests.

No UCC, substituted by Subchapter V Trustee.  Creditors in large standard Chapter 11 cases typically have the 
benefit of an official committee of unsecured creditors, or “UCC,” appointed by the Office of the United States 
Trustee.  The UCC is an estate fiduciary comprised of creditor representatives charged with protecting the in-
terests of unsecured creditors as a whole and at a cost borne by the bankruptcy estate.  In a Subchapter V case, 
the presumption is flipped:  a UCC will not be appointed absent good cause.2  That is not to say creditors are 
left voiceless in Subchapter V.  Although the debtor remains in possession of its business, property, and overall 
direction of the case, a Subchapter V Trustee is appointed to facilitate the development of a consensual plan of 
reorganization, ensure timely payments to creditors, and fulfill other duties and objectives outlined in the Bank-

1 See 11 U.S.C. § 1181(b).
2 11 U.S.C. § 1181(b).
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ruptcy Code.3  The Subchapter V Trustee has a consultative role and is not expected to retain counsel.

Souped-up Cram-Down.  Plans in standard Chapter 11 cases can be confirmed over the rejection of classes 
of impaired creditors so long as, among other requirements, the plan is fair and equitable, does not discrim-
inate unfairly, and is supported by at least one class of impaired creditors.  In a Subchapter V case, however, 
the Bankruptcy Court may confirm such a “cram-down” plan even without the support of any impaired classes 
of unsecured creditors and under a revised definition of what it means to be “fair and equitable.”  Dissenting 
classes of creditors do not need to be paid in full in a Subchapter V plan before junior classes receive value.4  
In its place Congress requires (a) that the Subchapter V plan either (1) commits all of the debtor’s projected 
disposable income for three to five years to the payment of creditors, or (2) distributes property of a value 
equal to such projected disposable income; (b) a reasonable likelihood the debtor will be able to make the plan 
payments; and (c) a mechanism for creditor remedies in the event plan payments are not made.5  At least one 
court has found that “projected” does not mean “actual,”6 and that creditors will receive distributions not based 
on what the debtor makes, but rather on what the debtor predicted it would make—which, looking three to five 
years out, may be highly speculative.7

Extended Administrative Claim Payments.  In a standard Chapter 11 case, administrative claims must be paid in 
full as a condition to confirmation of the debtor’s plan.8  Subchapter V doesn’t just remove this requirement for 
small business debtors, but, as noted above, potentially extends payment of administrative claims through the 
life of the plan—potentially for three to five years.  

Strategies and Best Practices 

Get in early.  Creditors should get on the ground floor of the case and become familiar with the key initial 
bankruptcy filings.  Attending the first day hearing, the U.S. Trustee’s meeting of creditors pursuant to section 
341, the 60-day status conference under section 1188, and the hearing on confirmation of the Chapter 11 plan, 
should be a given.  Creditors should review the debtor’s filings to determine, first of all, if the debtor is actually 
seeking relief under Subchapter V.  This will be noted in the debtor’s voluntary petition (question 8) and their 
board resolution to enter in Chapter 11, as well as their “First Day Declaration.”  

Strategize collaboration with debtor and/or Subchapter V Trustee.  In a Subchapter V case, creditors have two 
major constituencies they can work with:  the debtor and the Subchapter V Trustee.  

The debtor is usually focused on confirming its plan and exiting Chapter 11 as quickly as possible.  Creditors 
should evaluate their past and ongoing relationship with the debtor and the strategic importance of maintain-
ing a business relationship.  Creditors can seek to renegotiate contractual terms to be more mutually beneficial.  
Creditors can also threaten to vote against or reject the debtors’ plan, or condition acceptance on more favor-
able terms.  A creditor’s significance to the debtor’s business operations will impact the creditor’s success to 
negotiating with a debtor.

The Subchapter V Trustee is focused on aiding the debtor in reaching a confirmable—and, if possible, a con-
sensual—plan.  However, because there is no standard level of involvement for a Subchapter V Trustee, its role 
and relationship with the debtor will vary from case to case.  Ideally, creditors will confer with their counsel who 
can review the Subchapter V Trustee’s filings and reports in past cases to get a sense of whether the Subchap-
ter V Trustee will be passive or active, facilitative or adversarial.  Creditors should get the Subchapter V Trustee’s 
attention and on their side early in the case.  Communicating concerns with the debtors’ filings, in particular 
their plan, and communicating what you need in order to approve of the debtor’s plan, can help to get the 
Subchapter V Trustee advocating in your favor and seeking to find common ground with the debtor.  

3 11 U.S.C. § 1183(b). 
4 See 11 U.S.C. § 1181(a).
5 See 11 U.S.C. § 1191(c)(2).
6 See Order Confirming Debtors’ Second Amended Plan of Reorganization, In re Sizzler U.S.A. Acquisition, Inc., et al., Case No. 20-30748 (MEH) 
(Bankr N.D. Ca. Jan. 12, 2021).
7 See Bradley at 274.
8 11 U.S.C. § 1129(a)(9).
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Use certain “sticks” to push debtors in your favor… but be cautious.  As with standard Chapter 11 cases, Subchap-
ter V provides creditors options which can be used to push debtors in a certain direction—but certain of these 
options have drastic effects on the case, and should be used with caution.  For example, a creditor can seek to 
expand the powers of the Subchapter V Trustee, and challenge the debtor’s Subchapter V election or even the 
debtor’s standing as a debtor-in-possession “for cause, including fraud, dishonesty, incompetence, or gross 
mismanagement of the affairs of the debtor… or for failure to perform the obligations of the debtor under a 
plan…”9  However, the Subchapter V Trustee may be unpredictable or opposed to a creditor’s interests, and 
a conversion to a standard Chapter 11 could raise the administrative costs of the case and ultimately reduce 
the cash available for distribution.  So while creditors can use the threat of these options as a cudgel, creditors 
should think carefully before seriously pursuing any of them.

Seek adherence to absolute priority by demonstrating plan is not fair and equitable.  Subchapter V does not 
require any class of creditors consent to the plan.  However, Subchapter V does require that a plan must other-
wise be “fair and equitable” and apply three to five years’ worth of disposable income to creditor payments.  A 
creditor can object to a debtor’s Subchapter V plan if it can show that the plan will not distribute at least three 
years’ projected disposable income or its equivalent.  In particular, a creditor should review and challenge the 
debtor’s calculations if it appears the debtor is underestimating its projected income during the post-confirma-
tion period.  
 
Current Hot-Button Issues

SBRA has been in effect for less than two years.  There have been well in excess of 1,600 Subchapter V bank-
ruptcies since passage of the SBRA10 and issues have bubbled to the surface as particularly challenging and 
debatable.  

Are liquidations permissible in Subchapter V?  The stated legislative purpose of Subchapter V is to “address 
reorganization of small business” (emphasis added).11  However, Chapter 11, the “Reorganization” chapter, has 
been used both to restructure going-concern companies and to liquidate companies going through wind-
down.  But key to the definition of a Subchapter V “debtor” is the requirement that the debtor be “engaged in 
commercial or business activities.”12  Courts have broadly interpreted this definition, based on textual interpre-
tations, to include, among other things, operating active bank accounts and accounts receivable, interactions 
with stakeholders, and maintaining company facilities and vehicles.13  But there is no established standard for 
how far along a company may be in its wind down and still be “engaged in commercial or business activi-
ties.”  For example, in In re Thurmon,14 the debtor could not qualify under Subchapter V when it had already 
sold almost all business assets, had no remaining employees, customers, or vendors, and only had accounts 
receivable and some vehicles still in its possession.  Creditors who see signs that suggest the Debtors should 
not qualify for Subchapter V Status should consider whether they may be put in a better position in a standard 
Chapter 11 case and, if so, should object.

What is the role of a Subchapter V Trustee in the process?  While Subchapter V lays out the required duties of 
the Subchapter V Trustee, there is no established precedent for how involved they should be in the case.  In 
practice, a Subchapter V Trustee could fulfill its statutory obligations and otherwise remain absent and give the 
debtor leeway to negotiate with creditors and confirm a plan; or a useful ally to ensure an apprehensive credi-
tor body reaches consensus with the debtor; or, in some cases, an overbearing presence weighing down on the 
debtor’s attempted exit.  And of course, the more involved the Subchapter V Trustee is in the case, the more 
fees they will be paid, and the smaller the available pool of cash to distribute to unsecured creditors.15

9 11 U.S.C. § 1185(a).
10 As of February 22, 2021, 1,643 bankruptcies have fallen under the umbrella of Subchapter V.  See Teadra Pugh, “Analysis:  Four Statistical Snap-
shots of Subchapter V’s 1st Year,” BLOOMBERGLAW.COM (Feb. 22, 2021 at 1:06 pm), available at https://news.bloomberglaw.com/bloomberg-law-analysis/
analysis-four-statistical-snapshots-of-subchapter-vs-1st-year.
11 116 Pub. L. 54, 1133 Stat. 1079 (Aug. 23, 2019).
12 11 U.S.C. § 1182(1)(A).
13 See In re Vertical Mac Construction, 2021 WL 3668037 (Bankr. M.D. Fla. July 23, 2021); In re Offer Space, LLC, 629 B.R. 299 (Bankr. D. Utah 2021); 
In re Port Arthur Steam Energy, LP, 629 B.R. 233 (Bankr. S.D. Tex. 2021).
14 625 B.R. 416 (Bankr. W.D. Mo. 2020).
15 For a discussion of the role of Subchapter V Trustees, including interviews with Subchapter V Trustees and other
 parties to Subchapter V cases, see Denise Han, Initial Effects of Subchapter V of Chapter 11 Bankruptcy During COVID-19 (Mar. 12, 2021) (unpublished 
B.S. thesis, Brigham Young University) (on file with BYU ScholarsArchive) at 30-38.

https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-four-statistical-snapshots-of-subchapter-vs-1st-year
https://news.bloomberglaw.com/bloomberg-law-analysis/analysis-four-statistical-snapshots-of-subchapter-vs-1st-year
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The undefined role of Subchapter V Trustees may have some impact on what relief certain parties might get.  In 
at least one case, In re Wildwood Villages, LLC,16 a court denied the request of plaintiffs in a pending state class 
action against the debtor to file a class proof of claim, instead opting for standardized, individual proof of claim 
forms for each of the plaintiffs, in part because adding a class distribution process to the case would only serve 
as an “overlay” on the Subchapter V Trustee’s duty to distribute payments after plan confirmation.  In general, 
the creation of Subchapter V Trustees has proven to be one of the more controversial elements of the SBRA.

What will happen to the $7.5 Million debt cap?  The $7.5 million cap on non-contingent liquidated secured and 
unsecured debts will expire on March 27, 2022.  Unless Congress extends or permanently raises the cap be-
fore that date, it will return to the $2.725 million cap in place prior to passage of the CARES Act.  As the COVID 
pandemic slows down, it appears possible that a further extension of the heightened cap will not happen.  With 
March 2022 nearing, it is possible that Subchapter V filings increase as distressed enterprises with more than 
$2.725 million in qualifying debts seek to take advantage of Subchapter V before they are required to engage 
in the more expensive standard Chapter 11 process.  

What happens with “affiliates” in a Subchapter V case?  The definition of a Subchapter V debtor excludes “any 
member of a group of affiliated debtors that has aggregate noncontingent liquidated secured and unsecured 
debts in an amount greater than $7,500,000 (excluding debt owed to 1 or more affiliates or insiders).”17  In 
other words, all debt of affiliated debtors other than inter-debtor debt will be aggregated.  At least one court 
aggregated all debts of four affiliate debtors even though only three sought Subchapter V status,18 and some 
scholars have questioned whether later-filed affiliate debtors might have their debt aggregated as well and 
disqualify all affiliated debtors in the middle of their respective cases.19 Creditors should keep track of whether 
their debtor seeks to file affiliate debtors that could instigate a flip to a standard Chapter 11.

Conclusion

Subchapter V is an innovative addition to the Bankruptcy Code.  Creditors and their counsel should be mindful 
of the still-developing case law around Subchapter V and monitor its developments closely.  That said, creditors 
can and should use both the clear elements of the new statutes, and their ambiguities, to ensure they maximize 
their recoveries from Subchapter V debtors.  

George P. Angelich, Esq., Justin A. Kesselman, Esq., and Patrick Feeney, Esq. are attorneys at the law firm Arent 
Fox LLP.  Arent Fox LLP is a “Friend of the Foundation”.  The views expressed herein are those of the authors along 
and are not necessarily shared by other attorneys at Arent Fox LLP.  Each case and set of factual circumstances is 
unique and the law is subject to interpretation.  This article should not be considered legal advice.

16 2021 WL 1784408 (Bankr. M.D. Fla. May 4, 2021).
17 11 U.S.C. § 1182(1)(B)(i);  see also 11 U.S.C. § 101(51D)(B)(i).
18 See In re 305 Petroleum, Inc., 622 B.R. 209 (Bankr. N.D. Miss. 2020).
19 Jonathan Friedland and Hajar Jouglaf, Debtors Can Have Their Cake and Eat It, Too, AM. BANKR. INST. J., Apr. 2021, at 34.
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Are Your AR Processes Modernized? 
By: Mitchell Rose, Senior Vice President & General Manager, Corporate Segment, Billtrust

“Old fashioned” is not how most of us want our AR operation described, especially in today’s environment 
where adapting to slower mail service and remote work in the pandemic’s wake has been a loud call-to-action 
to automate and build a digital relationship with your customers.

What once passed for state-of-the-art AR processes will not work well today, and AR teams still have a long 
way to go to achieve the status of running a “modern” operation. Those are just some of the findings of a 
2021 study commissioned by a leading Fintech organization where over 350 accounting/finance senior leaders 
shared their view of a high-performing, modern AR organization. According to the research, most modern AR 
teams were found to have these unique characteristics:

• 100% digital payments and invoicing. All payments accepted are digital and invoices are presented to 
customers electronically.

• Cash forecasting. Unlike traditional AR capabilities, best-in-class teams can forecast their cash flow and 
proactively identify liquidity issues.

• Predictive analytics. AR teams leverage cutting-edge machine learning and predictive analytics for 
reporting and accuracy. 

• Touchless cash application. Reconciliation is done automatically without the need for human interven-
tion.

• Highly-proactive account coverage. Best-in-class teams reach out to past-due accounts before they 
escalate.

The research also reveals that best-in-class teams measure success differently by placing an increased impor-
tance on KPIs like customer satisfaction, cash conversion and collections effectiveness along with measures like 
DSO. This reflects a shift in focus for AR beyond cash flow to more programmatic efforts to manage collections 
and deliver a better customer experience. 

The research identifies a 4-stage spectrum on an AR team’s modernization journey starting with “Stage 1: Man-
ual” up to “Stage 4: Best-in-Class.” Below is an overview of typical company characteristics in each stage of their 
maturity journey along with recommendations that can be adopted to move toward best-in-class status.

“Stage 1: Manual” is characterized by: 
• Heavy paper check payments and invoicing.
• Focusing on total loss prevention for credit application.
• Key and critical account coverage only for collections.
• Measuring performance based on immediate cash flow (DSO).

If you are in the manual phase, the initial focus should be on making it easier for your customers to pay you 
electronically. Offer a self-serve portal that can be accessed 24/7 where your customers can view invoices and 
make payments. You want to aim for at least 50% digital payments and invoicing. Also consider automating 
collections to move from only covering key accounts to more proactive account coverage. 

“Stage 2: Scaling” is characterized by:
• Around 50% of payments and invoicing are digital.
• Using a lockbox with data keying.
• Some loss preventions for credit application.
• Reactive account coverage for collections.
• Measuring performance based on Collections Effectiveness Index (CEI) along with DSO.
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In addition to the Stage 1 items, move up the ladder by aiming for mostly digital payments and invoicing – the 
closer you can get to 100%, the better. In this stage, you are implementing communications programs to your 
customers to encourage them to receive, and more important, pay invoices electronically. Also, continue to fo-
cus on proactive account coverage. To move from reactive to proactive, collections policies can be standardized 
and automated with a collections software tool. 

“Stage 3: Modern” is characterized by: 
• 75% of payments and invoicing are digital.
• Rule-based cash application.
• Viewing AR as a revenue generator for credit application.
• Proactive account coverage for collections.
• Measuring performance based on Collections Effectiveness Index (CEI) along with DSO.

In addition to Stage 2 recommendations, modernize further by adopting machine learning-based cash applica-
tion vs. less efficient rule-based methods which require custom programming. Machine learning-based systems 
can predict more accurate invoice and remittance matches. Also, if your customers use AP portals, automate 
invoice submission into the various portals. Further, automate processing and reconciliation of payments that 
come from banks and AP portals.

“Stage 4: Best-in-Class” is characterized by:
• Nearly 100% of payments and invoicing are digital.
• Cash forecasting.
• Predictive analytics.
• Touchless cash application with a payments network.
• Total revenue generation.
• Highly proactive account coverage.
• Performance based on customer satisfaction.

Last but not least, “Best-in-Class” AR teams were also found to typically perform better than the average AR 
department across many KPIs with: 

• 25% better customer service levels.
• 15% faster payments.
• 23% collections improvement.
• 12% more organized cash application.
• 20% more self-service capabilities.

There is no doubt that relying on paper checks and the USPS will not get companies where they need to be in 
terms of cash flow. Get rid of the “old-fashioned” label when it comes to your AR processes.

mailto:mrose%40billtrust.com?subject=
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Mere Possession of Debtor’s Property is Not a Stay Violation
By: Kenneth A. Rosen, Esq., Lowenstein Sandler LLC

The views expressed herein are those of the author alone and are not necessarily shared by other partners at Lowenstein San-
dler.  Each case is unique.  The law is subject to interpretation.  This article is not intended to provide legal advice.

You are in possession of property belonging to a Chapter 11 debtor. The debtor is threatening to seek sanc-
tions from the Bankruptcy Court if you do not release the property.  Must you surrender the property to the 
debtor? 

When a company commences a bankruptcy case, Bankruptcy Code section 362(a) imposes a wide-ranging in-
junction against various acts, including acts to obtain possession of the debtor’s property or to exercise control 
over the debtor’s property.  The automatic stay’s intent is to best preserve the debtor’s estate and prevent in-
dividual creditors from seizing a debtor’s assets to the disadvantage of other creditors. If the Bankruptcy Court 
finds that a creditor willfully and knowingly violated the stay, a Bankruptcy Judge can assess damages and legal 
fees and can even assess punitive damages if appropriate.

But, does a creditor violate the automatic stay when they passively retain property that it lawfully took or had 
possession of before bankruptcy?

The Supreme Court answered this question in a case entitled City of Chicago, Illinois v. Futton, 141 S. Ct. 585, 
589 (2021) where Chief Justice Alito, writing on behalf of the Court, said that Bankruptcy Code section 362(a)
(3) does not require a creditor to turn over property to the debtor upon the debtor’s bankruptcy filing.  Justice 
Alito said that in order to violate the automatic stay, the creditor must take an affirmative act to change the 
status quo.

Of course, the debtor has a remedy to get back its property.  The creditor could be compelled to turn over 
the property if an adversary proceeding (filing of a complaint) is commenced against the creditor pursuant to 
section 542(a) of the Bankruptcy Code.  But, that section has various defenses and exceptions that could be 
asserted by a creditor and the creditor may demand adequate protection – which creates substantial bargain-
ing leverage for creditors.  The creditor has further leverage if the property is needed for the debtor’s business 
since an adversary proceeding under section 542 can take several months to decide.

Where is this situation likely to arise?  One example is where a corrugated box manufacturer owed money by 
the debtor is in possession of dies owned by the debtor.  Another is where a catalog merchant purchases paper 
and has it drop shipped to the printer.  A third may be where a distributor or manufacturer is owed money by 
the debtor and is in possession of goods already paid for by the debtor.  

If the creditor is merely trying to maintain the status quo to hold on to the property, then the creditor should 
not be deemed to have violated the automatic stay.  The affirmative acts necessary to be deemed to have 
violated the automatic stay is something more active than the creditor simply retaining what it already was in 
possession of. 

But, it can be a fine line between passive and active.  The best advice: Place the debtor’s property in a safe 
place and do not touch it until directed by the Bankruptcy Court or until you have reached a settlement with 
the debtor.  Never make a threat. Simply state that you are maintaining the status quo.  If asked by the debt-
or, merely say that you are reviewing whatever your rights in the debtor’s property are. The odds are that the 
debtor will prefer to settle the matter rather than litigate- perhaps by granting you an administrative claim, per-
haps by treating you as a critical vendor. 

21
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New Precedent Related to 503(B)(9) Changes Landscape for Creditors
Seeking Administrative Expense Claims
By: Erin Edelman and Elizabeth Grube, Armstrong Teasdale

When a debtor files for bankruptcy, its creditors are forced to line up to receive payment in order of priority, as 
established by the Bankruptcy Code. While the claims of vendors and trade creditors would typically be last in 
line as general unsecured creditors, often receiving pennies on the dollar, Congress provided special incentives 
for creditors who provide necessary goods and services to the debtor, within a specified timeframe, by giv-
ing these creditors administrative expense claims. An administrative expense claim can be extremely valuable 
because it typically moves the creditor up in line in order of priority of payment and, for solvent bankruptcy 
estates, often entitles these claimholders to full payment of their claims.

A 503(b)(9) claim is a specific type of administrative claim awarded to a creditor for “the value of any goods 
received by the debtor within 20 days before the date of commencement of a case under this title in which 
the goods have been sold to the debtor in the ordinary course of such debtor’s business.” 11 U.S.C. § 503(b)
(9). To receive an administrative expense claim under Section 503(b)(9), a creditor must demonstrate that: (1) 
the goods in question were received by the debtor within 20 days before the filing of the bankruptcy (i.e., the 
petition date), (2) the goods were sold to the debtor, and (3) the goods were sold in the ordinary course of 
business. Recent cases interpreting the text of Section 503(b)(9) have clarified (and perhaps narrowed) the class 
of creditors that will qualify for this golden ticket claim. 

Courts Clarify the Meaning of “Received by the Debtor”

In order to qualify for an administrative expense claim under Section 503(b)(9), the goods that a creditor sold 
to the debtor must be received by the debtor within 20 days before the bankruptcy petition date. Under recent 
Third Circuit precedent, “received by the debtor” has a more stringent standard. 

In In re World Imports, Ltd., the Third Circuit examined a case in which differing interpretations of the term 
“received” determined whether two vendors would receive administrative expense claims, or be relegated to 
the back of the priority line as general unsecured creditors.1  In this case, two vendors shipped goods from 
China “free on board” (FOB) using a common carrier and the debtor accepted the goods about a month later 
in the United States. The debtor argued that the goods were “received” when the vendor delivered them to the 
common carrier for shipment because, under the United Nations Convention on Contracts for the International 
Sale of Goods (CISG) and its incorporated Incoterms2, “FOB” meant that risk of loss passed to the debtor at that 
time. Under the debtor’s interpretation, it “received” the goods pre-shipment, more than 20 days before the 
petition date, and thus the vendors would not receive administrative expense claims. The vendors argued that 
the Court should, consistent with precedent related to a different section of the Bankruptcy Code3, apply the 
framework of the Uniform Commercial Code (UCC) and find that the debtor “received” the goods when it re-
ceived physical possession, regardless of when title or risk of loss passed. Under the vendors’ interpretation, the 
debtor “received” the goods when it accepted them in the United States, which was within the 20-day period 
prior to the petition date and thus the vendors would receive administrative expense claims. 

The Third Circuit agreed with the vendors. The Court relied on the UCC to find that the meaning of “received” 
in Section 503(b)(9) required physical possession by the buyer or the buyer’s agent. The Court found that 
delivery to a common carrier, regardless of FOB status, was not equivalent to constructive receipt of the goods 
because the common carrier was not the buyer’s agent. Specifically, the Court found that “receipt does not 
occur until after the seller’s ability to stop delivery ends – namely, upon the buyer’s physical possession.” Based 
on the Court’s finding, the vendors received the sought-after administrative expense claims. 
1 862 F.3d 338 (3d Cir. 2017).
2 The United Nations Convention on Contracts for the International Sale of Goods (CISG) is a treaty that governs cross-border sales of goods.
3 Vendors relied on previous 3rd Cir. precedent from In re Marin Motor Oil, Inc., which applied the framework of UCC to reclamation rights under 
Section 546(c) of the Bankruptcy Code and found that goods were “received” by the debtor when the debtor’s bailee physically received them. 740 
F.2d 220, 224-26 (3d. Cir. 1984). In 2005, Congress added Section 503(b)(9) to the Bankruptcy Code as an exemption from Section 546(c)’s reclamation 
conditions, offering an alternative remedy to reclamation. In its holding, the In re World Imports Court noted this relationship between Section 546(c) and 
Section 503(b)(9).
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While the vendors in In re World Imports, Ltd., succeeded in obtaining their administrative expense claims based 
on the Court’s definition of “received,” the vendors in two subsequent cases were denied administrative ex-
pense claims because they utilized a “drop-shipping” fulfillment method. Often associated with e-commerce, 
“drop-shipping” is a fulfilment method where, typically, a retailer receives an order from their customer, trans-
fers that order to a supplier (such as a manufacturer or wholesaler), and that supplier ships the order directly 
to the retailer’s customer. Retailers like Macy’s, Nordstrom, Chewy and Wayfair all utilize drop-shipping, which 
continues to rise in popularity.4  However, use of drop-shipping may include additional risks for vendors under 
the precedent established by In re World Imports.

In In re SRC Liquidation, LLC, a drop-shipping relationship cost a vendor its administrative expense claim.5  In 
this case, the vendor delivered goods to UPS for shipping directly to the debtor’s customer, using the debtor’s 
UPS account. The Court, following In re World Imports, found that, because the debtor never physically pos-
sessed the goods (as they were sent directly to the debtor’s customer), the goods were never “received” by 
the debtor within the meaning of Section 503(b)(9), and thus the creditor could not meet the requirements of 
the statute. In so ruling, the Court rejected the vendor’s argument that passing of title was a better measure 
because requiring physical possession by the debtor failed to consider current commercial realities. The Court 
also did not find the fact that the debtor was intimately involved in the transaction, such that the vendor used 
the buyer’s UPS account to arrange for shipment to the buyer’s customer, to be persuasive.

In another drop-shipping case, In re ADI Liquidation, Inc., the Court, using similar logic, found that a vendor 
who drop-shipped goods directly to the debtor’s customers could not establish a Section 503(b)(9) administra-
tive expense claim because neither the debtor nor its agent ever took physical possession of the goods.6  In this 
instance the vendor, a commercial bakery, participated in the debtor’s “Bill Thru” program under which it would 
ship goods directly to the debtor’s customers in exchange for an additional 2% fee. The vendor argued that de-
nying its administrative expense claim would undermine the dual objectives of Section 503(b)(9), which are to 
encourage trade creditors to continue to extend credit to debtors moving toward bankruptcy and discourage 
abuse by debtors who acquire goods just before bankruptcy knowing that they will not have to pay. The Court 
rejected the vendor’s equitable arguments, finding that Congress spoke clearly with regard to the requirements 
of the statute and that the vendor had failed to satisfy such requirements based on lack of physical possession 
of the goods by the debtor. 

Examining the cases above, the Court in In re O.W. Bunker Holding North America Inc. clarified that “received by 
the debtor” continued to include constructive possession, such as when a debtor’s agent or bailee physically 
receives the goods.7  In this case, the only dispute was whether the bunker fuel delivered to certain vessels by 
a vendor was “received by the debtor,” such that the vendor was entitled to a Section 503(b)(9) administrative 
expense claim. Through a series of contracts, the vessels ordered bunker fuel from the debtor. The debtor then 
submitted a purchase order to the vendor, and the vendor delivered the bunker fuel to the vessels. Relying on 
the terms of the contracts between the parties, which stipulated that the vessel-buyers were merely bailees of 
the debtor until full payment was made, the Court found that the vessels were bailees in physical possession of 
the bunker fuel and thus the debtor “received” the goods under a constructive possession theory. Therefore, 
the vendor was entitled to an administrative expense claim. 

The holding in In re O.W. Bunker Holding North America Inc. is consistent with the holdings in In re World Im-
ports, In re SRC Liquidation and In re ADI Liquidation because it found that “received by the debtor” requires 
either (1) actual possession by the debtor by physically possessing the goods, or (2) constructive possession 
by the debtor by physical possession of the goods by a bailee or agent of the debtor. In In re World Imports, 
the Court found that because the common carrier was not the debtor’s agent, the debtor did not “receive” the 
goods until a later date, when the debtor physically possessed them. Similarly, in In re SRC Liquidation and In 
re ADI Liquidation, the Courts found that the debtor’s buyer, who received the goods directly from the vendor 
via a drop-shipping arrangement, was not the debtors’ agent and thus the debtors never “received” the goods. 
However, in In re O.W. Bunker, the distinguishing fact was that, under the terms of the contracts between the 
parties, the vessel-buyers acted as a bailee for the debtor, and thus the debtor was in constructive possession 
4 https://www.retailwire.com/discussion/will-drop-shipping-become-a-major-catalyst-of-online-growth/
5 573 B.R. 537 (Bankr. D. Del. 2017).
6 No. BR 14-12092 (KJC), 2019 WL 211528 (D. Del. Jan. 16, 2019).
7 607 B.R. 32 (Bankr. D. Conn. 2019).

https://www.retailwire.com/discussion/will-drop-shipping-become-a-major-catalyst-of-online-growth/
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of the goods when its bailee was in physical possession of such goods. Had the vessel-buyers not been con-
sidered a bailee, the case would have likely seen the same result as in In re World Imports, In re SRC Liquidation 
and In re ADI Liquidation, and the vendor likely would not have been eligible for an administrative expense 
claim. 

Most recently, a court applied In re World Imports to award a vendor an administrative expense claim under 
Section 503(b)(1)(A) for goods shipped pre-petition but received post-petition, further expanding the impact 
of the In re World Imports decision. Under Section 503(b)(1)(A), claims for “the actual, necessary costs and 
expense of preserving the estate” can be deemed administrative claims. In In re Bluestem Brands, vendors 
shipped goods to the debtor pre-petition.8  However, the goods were not received by the debtor under after 
the bankruptcy petition had been filed and thus the vendors were ineligible for a claim under Section 503(b)
(9), which requires that the goods are received by the debtor in the 20 days before the petition. The plan ad-
ministrator argued that vendors could not meet requirements of Section 503(b)(1)(A), which requires a claim 
that arises during the post-petition period, because the contracts were completed pre-petition when the goods 
were delivered to the shipper. In rejecting the plan administrator’s arguments, the Court found that the statute 
required the vendors to provide a benefit to the estate post-petition, which they had when the debtor received 
physical possession of the goods post-petition. Following the cases above, the Court found it was necessary 
to rely on physical possession, as opposed to delivery to a carrier or passing of title, because the vendors still 
retained the right to stop delivery or reclaim the goods up until the point at which the buyer physically received 
them. Based on this holding, it appears that courts will continue to use the date on which the debtor (or its 
agent or bailee) physically possesses the goods at issue to determine issues under the Bankruptcy Code related 
to goods received by the debtor. 

The above cases interpreting Section 503(b)(9) and related provisions governing administrative expense claims 
illustrate how mere days, or even hours, can impact whether or not a vendor is eligible to receive full payment 
for goods shipped to a debtor, or, whether its claim falls to the bottom of the payment pecking order. It’s 
important to keep these considerations in mind when conducting business with an entity that is a known credit 
risk or on the brink of default, and weigh the benefits and potential costs of continued business with that enti-
ty.
8 No. 20-10566 (MFW), 2021 WL 3174911 (Bankr. D. Del. July 27, 2021).
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Nine Earmarks of the “Right” A/R Outsourcing Partner
By: ABC-Amega

Take control of your cash flow, manage your DSO, and reduce write-offs

Are you ready to make outsourcing a part of your Accounts Receivable Management (ARM) process? An in-
creasing number of credit professionals already have. They’re finding this strategy effective in taking control of 
their receivables and handling the challenges of managing DSO, cash flow and write-offs.

One solution worth considering is outsourcing the collection of at least a portion of your accounts receiv-
able portfolio.

But once you’ve made the decision to outsource, how do you select a provider that’s right for you? After all, 
you’ll be entrusting them with your most valuable asset, your customers. How do you find a provider that’s a 
good fit with your particular needs and management style? What does the “right” first-party collections out-
sourcing firm look like?

Listed below are nine qualities and capabilities that describe the best first-party collections outsourcing 
providers.

What the Right First-Party Collections Outsourcing Provider Should Be

1. A/R specialists

This is a must. Large service and sales call centers like to think they can effectively manage late pay accounts, 
but they’re generally unsuccessful. Effectively handling past due accounts is a specific skill requiring on-go-
ing training and experienced management. A reputable, receivable management firm with a well-trained, 
well-managed and experienced first-party outsourcing department should always be your first choice.

2. Compatible with your corporate culture

Both you and your provider should share the same views as to what is important. The way you handle your cus-
tomers should be mirrored in the way they handle your customers. Outsourcing, when it works, is a partnership. 
You must be confident that you and your provider can work together to achieve maximum benefit.

3. Capable of meeting your requirements

This seems obvious, but some providers may try to shoehorn you into their pre-set program. You need to stay 
in control. The right provider will be flexible enough to meet your specific needs. For instance, if all you need 
is a short-term, clean-up project, some providers gladly handle smaller projects without requiring extensive 
contracts. If you have international accounts, there are firms that have bilingual collectors and specialize in first 
party collections abroad. If you have never outsourced your accounts receivable before and are not sure what 
to expect, find a firm that will do a two to three-month test project. You will be able to test the waters and 
determine reasonable expectations going forward. Find an outsourcing partner that’s willing and able to work 
within your comfort zone.

4. Committed to best-in-class processes and systems

If they can’t do it better and faster than you can, why bother? Don’t look at costs alone when selecting a pro-
vider. Dozens of studies have shown that cost savings, by itself, isn’t enough to justify outsourcing your ac-
counts receivable. However, the time saved, detailed reporting, effectiveness, and consistency you can get from 
a professional provider working in a state-of-the-art system can be huge. Outsourcing isn’t just about throwing 
more bodies at the problem. It’s about giving you a cost-effective means of staying on the cutting edge.
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What the Right A/R Outsourcing Provider Should Do

5. Customize their program to meet your requirements

A good provider will work with you to help define your needs and develop reasonable expectations. Based on 
this information, they will then develop a customer treatment plan to achieve your goals.

6. Develop a program based on sound business rules

Following proven techniques for account management, a qualified provider’s service should always be rooted 
in knowledge of your customers. Moreover, a clear plan of action for how claims will be handled is key to a 
program’s success.

7. Assign a dedicated team of representatives, thoroughly trained in recovery techniques, dispute resolution 
and customer service

The provider will then train these reps in your systems and continue to monitor their effort to ensure your 
expectations are being met. It’s the provider’s role to act as an extension of your company, and customer care 
should be a top priority.

8. Provide access to your account activity in real-time

The provider’s software system should allow their associates to track all activities and customer promises, which 
will assure consistent and timely follow-up. You should also have the ability to view real-time activity on each 
account and communicate directly with the associates. Ensure the provider you select offers a client portal.

9. Provide reporting that is transparent, meaningful, and insightful

As noted above, your entire portfolio should be accessible through a client portal that you can access for 
on-demand account information. Statistical reports should be available in the portal, and your outsourcing 
partner should provide you the ability to customize reports, as necessary, to coordinate with your internal met-
rics.

Benefits of Partnering With the Right Provider

To survive in today’s business climate, cost-effective, efficient receivable management is critical. Not only are 
resources tight and the competition fierce, but the economy has also added a new level of challenges. Now 
consider this: a $500 loss, at a 5% net profit rate, costs $10,000 in sales!

Outsourcing all or part of your accounts receivable management process to the right provider should help by:

• Improving your customer relationships while training them to pay within your terms;
• Giving you the ability to right-size staff, ensuring qualified coverage for special projects, vacations, sea-

sonal business upswings, etc.; and
• Lowering your DSO, decreasing write-offs, increasing cash flow, and improving the overall health of 

your company.
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Raising the Bar in Accounts Receivable by Changing the Culture
By: Brian Morgan, BlackLine Systems Inc.

I was fed up with putting out fires. Every day we went from reacting to one issue after another, picking up the 
pieces from one challenge to another. 

Don’t get me wrong—we were a department accomplishing satisfactory results. We were achieving key re-
sults, such as DSO, which were on par with (if not better than) our competitors. However, we worked in a very 
reactive manner. I wanted to change how we operated as a department because I knew if I was frustrated and 
stressed, my team was too. 

This realization led me to do a hard thing … I had to stop. 

For me (and almost everyone I know), being busy comes easily. To stop, review and plan takes time—time that 
many will say is better spent clearing the backlog of outstanding tasks. But that was my point. No matter how 
hard, or how long, or how many team members worked on it, the backlog was always growing. 

Creating Time for Value-Added Actions

I shared my frustrations with my mentor, who I knew could provide guidance and advice in a way that was chal-
lenging without being critical. I did not need someone who would agree with all of my ideas, nor did I need any 
more criticism (I am already my own worst critic—I am sure this resonates with many people). 

We decided we would take 2 days away from the office and build a plan. As I mentioned above, stopping is un-
comfortable. There is a sense of comfort and satisfaction from being busy. But my rationale was that if I could 
take some time away from the office, I could invest it in building a plan for me, the team, and the business we 
served. We are busy, but we always had to find time and resources to put the fires out. Instead, I wanted to 
invest time in discovering if we could prevent the fires and therefore create more time to perform the actions 
that drove improvement in results.

I want to share the outline we created and some of the rationale behind it. 

Inspirational Leadership 

One of the most important and critical things I learned was to stop managing people and start leading them. 
Here are some of the differences between management and leadership from my experience:

• Management involves planning and budgeting. Leadership involves setting direction. 
• Management involves organizing and staffing. Leadership involves aligning people. 
• Managers produce plans, both tactical and operational. Leadership provides strategy and vision. 
• Management provides control and solves problems. Leadership provides inspiration. 

As leaders of people—no matter our job title—our primary objective is to achieve results through the people 
we lead. Results are achieved from the processes and tasks that people perform, or in some instances, do not 
perform. 

I was accountable for the key objectives and goals for the AR and credit teams, and our results impacted the 
balance sheet, profitability and cash flow. These were critical to the well-being and success of the organization. 
I needed to change how my team operated, so we reviewed everything, including my management and leader-
ship. This was not easy, but the desire to do something new was a big motivator for me.
 
The outcome was that we created our own credo—a statement of the beliefs and guiding principles that would 
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guide our department. It consisted of three parts:

• Vision statement 
• Mission statement 
• Belief statements—five in total—each with guiding statements

We wanted to create a new way of working for everyone and build a workplace where people wanted to come 
every day. I believed this was the best way to drive results and raise the bar in performance. 

Credo 

Below is the credo and the rationale we created and shared with the team. We invited them to review it so we 
could gain their buy-in (which was a process in itself).

Vision Statement: 
To be recognized as a leading credit management and AR department, by being better tomorrow than we are 
today through continually developing our people, processes and services.

Rationale: 
I wanted a vision statement that meant something and was relevant to every member of the team. 

First was the aspiration to be recognized as a leading credit management department. We were going to mea-
sure this by achieving the Quality Accreditation from the Chartered Institute of Credit Management (CICM). I 
believe that people want, like, and enjoy being part of a successful team and understand how they contribute 
to that success. Success had to be higher than the next DSO target—that’s just business as usual.

Second was the how—and this was important. Being better tomorrow related to everyone and everything we 
did every day. Since being is an action word, it became our continuous improvement ethos. 

I wanted something that was real, something everyone could measure themselves against. I did not want them 
to wait for the line manager to tell them, but instead take the responsibility to measure themselves. For ex-
ample, if you were processing new credit account applications, could you increase the number per day? If you 
were a credit controller making 20 calls a day, could you make 21 calls the next day? Think about it: if 30 credit 
controllers make 1 additional call a day - that is the equivalent of 1 additional credit controller!

Knowing their improved performance was contributing to success, and was being measured and recognized 
motivated everyone. 

Mission Statement: 
The prudent management of cash, credit and risk, within the framework of customer care. We do this by:

1. Working together to get the job done and always achieving high quality work
2. Caring about one another
3. Taking responsibility for the business and our actions

Rationale: 
We wanted our actions to speak louder than words and bring together what we did every day. 

For example, we aimed to collect cash from customers in a way that would encourage them to become repeat 
customers. We wanted to remove the anti-sales tag that many credit departments have endured over the years. 
We also hoped to highlight the impact each team member has on the rest of the team as well as our custom-
ers, both internal and external.
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The bottom line was that it was everyone’s mission to lead by example and refuse to accept poor quality work 
because it almost always impacts another team member or a customer. 

Beliefs:
1. Customers: we believe our customers are vital to our business and lead to our corporate success. 
2. People: we believe in and value our AR and credit management team members. They should be treated 

with fairness and integrity. We will support them in having a fulfilling career on this team at any level. 
3. Process: we believe that by the continued improvement of our processes and the innovative manage-

ment of change, we can improve our department’s contribution to the business. 
4. Stakeholders: we believe by fulfilling our stakeholders’ needs, we will meet and enhance their expecta-

tions and receive continuing support.
5. Environment: we believe that we have a responsibility to the environment in which we live and work.

Each of the beliefs had 3 or 4 supporting statements. For example, under People we included the following: 

• We are committed to train, develop and enhance the skills of our credit control team members 
• We respect the skills and experience of team members and will encourage their strengths 
• We want our team members to feel that working on this team is rewarding and enjoyable 
• We share our vision and achievements, so people have pride in their efforts and contributions 

Rationale: 
The beliefs acted as the barometer of the culture we wanted in the department and what everyone could and 
should expect from other team members. 

One area we really focused on was the environment piece. Where people work matters so much, yet it is often 
overlooked. We realize that teams working in a good environment will be more successful. A positive environ-
ment can also reduce the number of people leaving the department. I wanted to build a team with the ‘ability 
to leave but the desire to stay’ because we all know that replacing an employee is expensive and time consum-
ing, so reducing attrition is important. 

The credo and the beliefs were the driving force to creating a culture that my team wanted to be—was proud 
to be—part of. 

What Is Culture? 

Culture is the backbone of any great organization, as has been demonstrated by many businesses and sports 
teams. A quote from Ken Blanchard, where he described culture as ‘what happens when the leader is not there,’ 
has resonated with me for many years. 

I set myself a target: when I was out of the office, the performance of the team and the way they performed 
their tasks would be the same as if I were sitting at my desk. I had seen in other teams, and other managers 
had reported the same about my team, that there was a distinct difference in attitudes when the manager was 
not present. 

I did not share it at the time (for obvious reasons) as a measure, but I knew we had achieved success when visi-
tors would comment on the buzz and energy in my team’s section. 

Another significant factor to our cultural success was that it was not only me ensuring that standards were 
being maintained. If an incident occurred that was below our standards or did not match our credo, there was a 
good chance someone on the team would raise this directly with the person concerned. 
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Measures of Success:
There are several other measures of success that we achieved. 

Recognized as a Leading Credit Management Department 

• We were awarded the CICMQ Quality and Centre of Excellence accreditations
• Between 2010 and 2016, more than 200 credit teams visited us for insight into how we developed 

teams, our process improvements, the solutions we deployed, and how we achieved success
• At the CICM educational conference, the then-CEO described our vision as the benchmark of profes-

sionalism for AR and credit professionals

Key Results and Objectives 

For over 6 years, we achieved year-on-year improvements with a sustainable reduction in DSO of more than 25 
days. This positively impacted cash collections, working capital, reduction in provisions, bad debt value of loss-
es, and reduced the operational costs of the department while increasing capacity to absorb more work from 
the growth of the business. 

The team bought into the credo, and it became our culture. The rest were outcomes of the team living out the 
credo. 

Learning Experience 

This was something new for me. Below are some of my learnings, both highs and lows:

Be open. Share with your team as much and as often as possible. Communication is a two-way street. Just 
because you have presented your PowerPoint, it does not mean it has all been received. Go over it in 1-1s, in 
small groups, and with the team so it becomes a reality. 

Be brave. Doing something different is not easy. Staying with the status quo may feel easier, and I can under-
stand that, but I did not want to do that. Do not be afraid to change. Treat everything as a learning experience. 

Be persistent. Change is not easy. Stick with it but do not be afraid to change direction and learn from the 
wrong turns. Do not give up and revert to what you already know. Stick to the plan and the vision. 

Be consistent. Your team will be watching. They want to know if you believe in what you are saying. They hear 
your words, but they feel your attitude. If you do not believe in the vision, how can you expect them to believe 
in it?

Be kind to yourself. I made mistakes during this process. You are not perfect, and neither are your team mem-
bers. Success comes from learning from your mistakes. Your team is not expecting you to be perfect, but you 
will get more respect if you can be open and honest with them and say you made a mistake. Then you can tell 
them what you are going to do differently and why. 

Be aware of your time. Using it wisely is easier said than done, but I encourage you to take some time to stop. 
Plan and work out the vision. Work out the strategy. 

These learnings will help you create something that you and your team can be proud of. 

Summary 

I have had many people over the years tell me why I could not achieve what I was I planning to do. I am so 
pleased I did not listen. My advice is to find people who can support and mentor you and help you achieve 
what you want. 
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There was not one single element that delivered the success we achieved—it was a combination of them all. It 
started with the desire to change and raise the bar in performance, and it led to so much more. 

The most important aspect was the vision to be better tomorrow than today, which drove our desire to im-
prove people and processes. It was tangible and something that helped everyone. 

I would encourage accounts receivable and credit management professionals to ‘raise the bar’ for themselves 
and their teams. There will be challenges to overcome, but they are not a barrier to achieving success—instead, 
view them as a steppingstone to reach new levels of performance.

Brian Morgan combines a wealth of knowledge and expertise in Shared Services, Accounts 
Receivable and Credit Management. 

Brian has over 25 years’ experience across multiple sectors for National and Global 
organisations. Throughout his career he has achieved outstanding results and received 
many Industry Awards, most notably when under Brian’s leadership, Veolia UK were 
recognised as a Centre of Excellence by the Chartered Institute of Credit Management. In 
Brian’s role at BlackLine, he is sharing his knowledge with Customers and supporting the 
development of an exciting Roadmap of AR solutions.

About the Author



BlackLine is Raising the Bar in 
Accounts Receivable Automation  
with Unified Solutions
Release cash from customers using intelligent accounts 
receivable automation and optimize working capital by  
driving world-class order-to-cash processes.

Discover why accounts receivable automation is  
rising to the top of the agenda for finance leaders  
and AR professionals. Get your copy of our latest  
white paper to learn how to:

Transform how AR processes and tasks  
are performed and completed 

Increase capacity and time so AR teams  
can focus on activities that drive results  
and business outcomes

Maximize the expertise and skills of your AR 
professionals to ensure cash keeps flowing  
and risk is managed effectively

GET YOUR COPY

https://www.blackline.com
https://www.blackline.com/resources/whitepapers/raising-the-bar-in-accounts-receivables/?utm_source=crf&utm_medium=3rd-party-other&utm_campaign=na-cont-2021-10-crf-perspective
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2021 Platinum Partners

The Credit Research Foundation is very fortunate
to receive support from our Platinum Partners.

Their contributions and collaborative efforts help the Foundation maintain
activities at the level at which our members have become accustomed.

While these firms and the services they provide are very familiar
to our members, you can learn more about them by clicking HERE.

The Commercial Collection Corp. of NY, Inc.

https://www.crfonline.org/about-us/platinum-partners/
http://www.abc-amega.com
http://www.commercialcollection.com
http://www.creditsafe.com
http://www.fdreports.com
http://www.billtrust.com
http://www.cforia.com
http://www.commercialcollectionagenciesofamerica.com
http://www.dnb.com
http://www.experian.com
http://www.fisglobal.com
http://www.iabllc.com
http://www.nacha.org
http://www.ncscredit.com
http://www.serrala.com
http://www.agaltd.com
http://www.versapay.com
https://www.cortera.com
https://www.alvarezandmarsal.com
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2021 Friends of the Foundation

This group of  attorney firms, in addition to their
intellectual contributions, has stepped forward to offer
financial support to the Foundation, for which CRF

and its members are very grateful.

https://www.kelleydrye.com/
https://www.kilpatricktownsend.com/
http://www.pszjlaw.com/
https://www.arentfox.com/
https://www.cooley.com/
https://www.lowenstein.com/
https://www.armstrongteasdale.com/
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