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The Pitfalls of Using Browsewrap Agreements for
E-Transactions
By: Bruce S. Nathan, Esq.
Andrew Behlmann, Esq. and Michael Papandrea, Esq.
Lowenstein Sandler LLP

4th Qtr.

As the commercial world continues moving business processes and transactions
to mobile devices and the web, the legal world continues working—and often
struggling—to adapt traditional contract principles to an ever-evolving electronic
paradigm. The recent ruling of the United States District Court for the Northern
District of California, in Rushing v. Viacom, where the court grappled with the
enforceability of an arbitration clause of a website user agreement, should
serve as a warning for companies considering entering into online agreements
with their customers. The Rushing v. Viacom decision illustrates that a party
seeking to create an enforceable electronic contract with its customers must
provide clear and explicit, notice of the contract’s terms and conditions, and
a mechanism for confirming its customers’ acceptance of such terms and
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conditions, or face the risk that a court will not enforce the
electronic contract.
Background Regarding Internet Adhesion Contracts

In order to facilitate the fast and efficient use of their websites,
businesses frequently attempt to bind website users to terms and
conditions by using various types of standardized form contracts
that are offered on a “take it or leave it” basis. The terms and
conditions contained in these agreements may govern, among
other things, the use of a website, or purchases made from a
website. Courts have coined several terms, each named after the
“shrinkwrap” software license agreements common in the 1990s,
to describe the various means of presenting and obtaining a
customer’s agreement to online terms and conditions:
•

Browsewrap Agreements. In a browsewrap agreement, a
website simply contains a notice (which, all too frequently, is
not prominently displayed) that a user agrees to be bound by
certain terms and conditions by the user’s mere continuing use
of the website, such as by purchasing goods offered for sale on
the site. Though, by definition, a browsewrap agreement only
requires a user’s passive acceptance of the website’s terms,
such as by ordering goods on the site, the user must have
actual or “reasonable notice” of the terms of the browsewrap
agreement and agree to the terms in order to be bound by
them.

•

Clickwrap Agreements. Clickwrap agreements generally
require the user to take some affirmative step to accept the
terms and conditions at issue. Clickwrap agreements take
many forms, but typically require that the user indicate consent
to the terms and conditions by clicking a button or checkbox
confirming acceptance of the terms before proceeding to use
the website or undertake whatever other action implicates
the terms and conditions, such as placing an order from an
e-commerce site. A properly constructed clickwrap agreement
will likely provide actual or reasonable and constructive notice
of its terms and conditions.

•

Scrollwrap Agreements. Scrollwrap agreements are similar
to clickwrap agreements, but require the user to scroll through
the website’s terms and conditions before proceeding, thereby
eliminating—at least theoretically—any future argument that the
user did not have actual or reasonable notice of the terms and
conditions.

•

Sign-in Agreements. These contracts do not require the user
to click on a box accepting the website’s terms and conditions.
Rather, a sign-in agreement merely notifies its users of the
existence and applicability of the website’s terms of use when
the user is signing onto the website, and may require the user to
acknowledge that by proceeding to log onto the website, he or
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EULA contained an arbitration clause. First, the
description of the app in the relevant “app store”
on users’ mobile devices, located just below the
“Install” button, stated that the use of the app
is subject to the EULA, and provided a link to
the EULA below that statement. Additionally, the
app description explicitly stated that the EULA
contained an arbitration clause. Though users
had to click “read more” in order to see this
portion of the app description, Viacom argued
that the Plaintiffs’ quoting of the app description
in their complaint demonstrated that they must
have clicked the applicable “read more” buttons.

she is bound by those terms of use. A signin agreement is essentially another form of
clickwrap agreement.
As the recent decision in Rushing v. Viacom
made clear, online contract proponents have
had far more difficulty enforcing the more
passive, browsewrap agreement where the user
has to search for the terms. In contrast, online
agreements, such as clickwrap and scrollwrap
agreements, that require the user to click “I
agree” or take some similar action to indicate
their assent to online terms and conditions that
are conspicuously presented or made available to
download for review, are generally deemed to be
enforceable because they require an affirmative
step to be taken by the customer. They include
agreements where the terms are available in a
conspicuous hyperlink placed adjacent to the
acceptance button or clickbox.

Viacom also argued that notice of the EULA
and arbitration provision were provided in the
games themselves. According to Viacom, several
of the games in question contained a pop-up
notification that the user had agreed to Viacom’s
updated EULA by using the app. The pop-up
contained a “click here” box that linked to such
updates, and also required the user to click a
button in the pop-up box before continuing to use
the game.

Factual Background of Rushing v. Viacom

On August 7, 2017, Amanda Rushing, on behalf
of her child and all others similarly situated
(collectively, the “Plaintiffs”), filed a class action
complaint against multiple defendants, including
Viacom Inc. and Viacom International Inc.
(collectively, “Viacom”). The plaintiffs alleged
that Viacom had violated the federal Children’s
Online Privacy Protection Act (COPPA), 15 U.S.C.
§§ 6501-6506, by capturing personally identifying
and behavioral information from the children who
used its online gaming app, Llama Spit Spit, in
order to sell such information to third parties for
the purposes of creating targeted advertising to
children.

Viacom also relied on an additional provision of
notice of the EULA in the bottom left of the home
screen for apps like Llama Spit Spit, where there
was a “prominent link” to Viacom’s “PRIVACY
POLICY.” Viacom asserted that parents concerned
with data privacy who clicked on the “PRIVACY
POLICY” link would see not only a link to Viacom’s
“PRIVACY POLICY,” but also prominent links to
the EULA and information about its arbitration
clause.
The Plaintiffs opposed Viacom’s motion to
compel arbitration, arguing that the EULA was
an unenforceable browsewrap agreement. The
Plaintiffs asserted that browsewrap agreements
“risk binding users to terms and conditions that
they might never see” and must, therefore, be
“carefully scrutinized.” The Plaintiffs argued they
were not bound by the EULA and its arbitration
requirement because Viacom had failed to
provide a conspicuous hyperlink or explicitly
direct its users to such a link. They alleged that
this violated controlling Ninth Circuit law that
requires browsewrap agreements to provide a
conspicuous hyperlink to the relevant terms and

Viacom moved to stay or dismiss the lawsuit
and compel arbitration of the Plaintiffs’ claims
pursuant to Viacom’s End User License
Agreement (“EULA”). Viacom argued that the
Plaintiffs, as users of the online game, Llama Spit
Spit, had agreed to be bound by the arbitration
clause contained within the EULA when the
Plaintiffs downloaded the app.
Viacom explained that users of Llama Spit Spit
were notified in multiple ways that the EULA
had governed their use of the app and that the

3

©2018 Credit Research Foundation

app description). It was more likely that one of
the Plaintiffs’ lawyers had decided to click “read
more” long after the Plaintiffs had downloaded
the game.

conditions and an additional conspicuous notice
that continuing to use the website binds the user
to those terms.
Additionally, the Plaintiffs submitted a declaration
with their opposition brief that provided a stepby-step analysis of the process of downloading
and playing the Llama Spit Spit app, including
hyperlinks to videos of each step of the process.
The Plaintiffs confirmed that “read more” must
be clicked in order to see any mention of the
EULA in the game’s app description, and further
stated that even after clicking “read more,” the
link provided to the EULA was defective and
non-functioning and, therefore, the user could
not access the EULA or its arbitration provision.
The declaration also confirmed that the app could
be launched and played without clicking any
hyperlinks or acknowledgements beforehand.

The court also held that Viacom had failed to
provide constructive notice of the arbitration
clause to the Plaintiffs. The court noted that
Viacom did not dispute that the EULA, including
its arbitration provision, was a browsewrap
agreement, and that in the absence of the
Plaintiffs receiving actual notice of the EULA and
its arbitration clause, the enforceability of the
agreement “turns on whether the website puts
a reasonably prudent user on inquiry notice of
the terms of the contract.” The court held the
arbitration clause was unenforceable because
Viacom could not satisfy this requirement.
The court found that the app description did
not provide the user with sufficient notice of
the arbitration agreement. The page of the
app description that Viacom had relied on,
which referenced the EULA and the arbitration
clause, was not visible to users of the website
unless they had clicked “read more.” Just as
problematic for Viacom was the fact that users
could have downloaded or played the game
without having clicked “read more.” Accordingly,
the court followed the decisions of other courts
and determined that browsewrap agreements,
such as Viacom’s, are not enforceable where
users are not likely to see the terms of the
agreement.

The Court’s Decision

The court ruled that the arbitration clause
in the EULA was unenforceable. The court
explained that “a user cannot accept an offer
through silence and inaction where she could
not reasonably have known that an offer was
ever made to her,” and the Plaintiffs could not
have agreed to the arbitration provision without
having either actual or at least reasonable or
constructive notice of the EULA and its arbitration
provision.
The court noted that Viacom, as the party
seeking to compel arbitration, had the burden of
proving that the Plaintiffs had agreed to arbitrate
by a preponderance of the evidence. The court
concluded Viacom failed to meet its burden
because it could not prove the Plaintiffs had
received the requisite notice of the arbitration
agreement contained in the EULA.
The court first found that Viacom had failed
to prove the Plaintiffs had actual notice of the
EULA. While Llama Spit Spit’s app description
in the app store explicitly referenced the EULA
and its arbitration clause, Viacom did not prove
that it had provided the requisite notice of the
app description to users of the website, such
as the Plaintiffs. The relevant portion of the
app description only became visible if the user
had clicked a hyperlink titled “read more”—an
action that users were not required to take in
order to download the app. The court rejected
Viacom’s argument that the Plaintiffs’ quoting
of the relevant portion of the app description in
their complaint proved they had clicked “read
more” (and, therefore, had actual notice of the

The court also relied on Viacom’s inability to
point to any kind of textual notice on “every
page” of the app notifying users that continuing
past the page and/or using the app constituted
acceptance of the EULA. Though the court
recognized that the app contained a link to
Viacom’s “privacy policy” on its home screen
that the user would have encountered each time
he or she launched the game, “that is a far cry
from an explicit textual notice that continued use
will act as a manifestation of the user’s intent to
be bound by the EULA.”
Conclusion

As a result of the Rushing v. Viacom decision
and other similar court holdings, companies
considering using online contracts in businessto-business transactions should not rely on a
browsewrap agreement to impose terms and
conditions on the users of their websites and
mobile apps. A company seeking to bind a user
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of its website to terms and conditions that can
only be found by searching for, finding, and
then clicking an inconspicuously placed button
acknowledging agreement to such terms (such
as the “read more” button in Rushing v. Viacom)
faces the real risk that a court will find the user
lacked the requisite constructive notice of the
website’s terms and conditions and refuse to
enforce those terms in any subsequent litigation.
Companies looking to establish enforceable

electronic terms and conditions would be better
off using a clickwrap or scrollwrap agreement
that presents users with a clear and explicit
requirement to affirmatively confirm their
agreement to the terms before proceeding.
Absent that, businesses seeking to bind
customers and other end users to important
terms and conditions risk sinking in the same
boat as Viacom.
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Avoiding Credit Disaster by Letting Go
By: Keith Cowart
Product Marketing Manager
FIS
*All data and charts are from the 2018 FIS Corporate Liquidity Market Study, “Modernization of Credit and Collections – From Legacy to Revolutionary"

It sounds counter intuitive, however by letting go
of the very tight stranglehold you have on your
manual credit review processes, you will free
yourselves from the inevitable account(s) slipping
through your already overstretched fingers. The
market has been flooded with claims of artificial
intelligence (AI) and process automation to help
reduce the strain on available resources over
the last few years.
Fig. 1
There are a few key
questions, which we
will cover later, that
you should consider
when reviewing
providers. AI and
process automation
are the key elements
that can help you
avoid a credit
disaster; however, you must let go of outdated
manual processes to take full advantage of what
a modernized credit process can do for you.

counterproductive processes such as using
manual order holds to trigger individual account
reviews.
All these very real, every day factors are setting
teams up for a future disaster. Some companies
only do business with very large, financially
stable customers. This only masks the inefficient
and improper risk
mitigation practices.
What happens when
the business decides
to begin selling down
market to capture
more spend from
smaller customers?
The volume of work
will increase, and
the unmitigated risk
will continue to rise. Eventually, losses will be
incurred, and the post-mortem will bring to light
that losses could have been avoided if a proper
review was conducted.

When asked what the major challenges
corporations are facing today in the credit-tocash arena (Figure 1), seventy-seven percent
indicated they lack complete visibility into their
portfolio risk. Additionally, seventy-eight percent
have seen an increase in volume with the same
or reduced staff
supporting it. Even
more frightening
is that forty-one
percent reported
that they never or
infrequently assess
their portfolio risk.
This is a disaster
waiting to happen.
It is not a matter of
“if”, it is a matter of
“when”.

Additionally, those companies that manage
multiple accounting systems have the pleasure
of maintaining credit lines in different systems.
Without a solution that can consolidate this
data together, credit lines can be inadvertently
extended well
beyond the credit
Fig. 2
worthiness of the
customer. This too is
a circumstance that
is rarely handled well
until after a disaster
strikes. Centralizing
and managing
credit lines in one
place removes the
accidental exposure
and frees your
team to focus on
accurately analyzing
accounts and setting appropriate credit lines.

There are numerous
factors (Figure 2) that prevent companies
from being as diligent with their risk scoring
as they believe they should be. These range
from lack of expertise, too many accounts, to

Implementing a process that leverages AI and
process automation gives you the power to foresee

8

©2018 Credit Research Foundation

credit line so that they are willing to accept
and prevent credit disasters from happening.
the risk without completing a full credit review.
Predictive risk is considered the best approach
The size of this minimum varies from company
to preventing risk events from occurring. Fiftyto company. Process automation can also be
five percent of companies (Figure 3) have already
leveraged to automatically route
begun to use or explore the use of
those credit assessments that are
AI throughout their credit-to-cash
Fig. 3
non-routine and require a more
process. These companies recognize
in-depth review. Important data
the potential losses that could be
elements can automatically be
incurred and have taken measures to
pulled from credit bureaus based on
modernize their processes to prevent
the level of due diligence required.
them.
Simple but time-consuming tasks can
be completed automatically allowing
AI leverages a combination of internal
your talented credit team to focus
(i.e. payment history) and external
on actually assessing credit in more
factors (i.e. bureau data) to create
detail.
a risk profile for each customer.
Machine learning algorithms analyze these profiles
No one likes to suffer a credit disaster. Sadly,
to develop models that continuously improve over
most of us have at least one that we can
time as more corroborating data is gathered. As
reference from our experience. When you think
stated before, the market has been flooded with
back to the contributing factors, more times than
claims of AI. For something to truly possess AI,
not, they point back to a lack of data, time, or
the engine that gathers and analyzes the data
resources. If only you could go back and institute
must then take positive action based on the data.
the AI and process automation that you now
The term positive action simply means that the AI
know could have resolved all those obstacles.
engine uses the analyzed data to do something in
The good news is, you have the ability to prevent
your best interest. In this case, the positive action
future disasters. All you have to do is let go of the
could be to automatically reduce the customer’s
manual stranglehold you have on your processes
credit limit, place an existing order on hold, or
and let AI and process automation take you into a
prioritize the customer for more immediate and
disaster-free future.
strict collection efforts. When assessing partners
for their ability to provide a solution with true AI, be
sure to ask the following questions and make sure
the responses line up with your expectations:
About the Author:
• Does your solution leverage AI to monitor
Keith Cowart is a Product
credit risk? If yes, what information does your
Marketing Manager in
AI engine analyze?
FIS’ Corporate Liquidity
- Receivables group
• What action(s) does your solution take
which features the
automatically based on the risk assessment,
award-winning Creditwithout manual intervention being required?
to-Collections product,
• Can you prove the success and accuracy of
GETPAID.
your models with a complimentary test against
He has over 20 years of
known outcomes?
professional experience in
various accounting and finance leadership roles
These seem like simple and intuitive questions;
including Accounts Payable, G/L Accounting,
however, providers will allow you to make spurious
as well as Credit and Collections in large
assumptions if you do not challenge their
global companies with shared service centers.
capabilities.
Keith’s focus has always been in continuous
Process automation can also be introduced into
improvement and leveraging technology to
your processes to help alleviate some of the
automate processes and achieve extraordinary
growing volume of customers and transactions.
results.
Many companies have instituted a base minimum
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Limited headcount doesn’t mean
you can’t scale for growth
Do more with less by modernizing your
credit decisioning process.
Learn how
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An Update on Credit Card Surcharging in Canada:
The Provinces have Approved the Class Action Settlements
By: Scott Blakeley, Esq.
Blakeley LLP
Canadian Province Approval
The courts in all five Canadian Provinces —
British Columbia, Alberta, Saskatchewan, Ontario,
and Quebec — have approved the class action
settlement. Appeals by a few retailers have
been filed in four of the five Provinces. Visa and
MasterCard have agreed to modify their nosurcharge rules notwithstanding the appeals of
the class action settlement.

Credit teams throughout the US continue to deal
with the dramatic increase of customers in the
B2B space using credit cards to pay invoices.
But the dramatic increase in card use for B2B
payments is not limited to domestic customers.
Canada has seen a comparable jump in the
number of customers using credit cards to pay
their Canadian suppliers. Suppliers distributing
their product or service through a subsidiary
in Canada are evaluating ways to limit card
acceptance costs. All Canadian Provinces have
just approved a class action settlement between
retailers and Visa and MasterCard that allows
for Canadian suppliers to surcharge their credit
card paying customers. In light of the Provinces’
approval, what does it mean to the credit team
and their Canadian customers?

The Revised Surcharge Rules for Canadian
Payments
Under the terms of the settlement agreement,
the card networks have agreed to adopt
identical surcharge rules in each of the Canadian
Provinces. In light of Provinces’ approval,
when can a supplier surcharge their Canadian
customers? In the US class action settlement, the
card networks allowed surcharging shortly after
court approval. We expect the card networks in
Canada will also allow surcharging shortly.

The Class Action Lawsuit and Settlement
In 2011, a number of retailers filed suit against
Visa and MasterCard, and card issuing banks
in British Columbia, Alberta, Saskatchewan,
Quebec, and Ontario alleged the card network
rules forced merchants, including suppliers, to
accept all Visa or MasterCard cards, even ones
that charged higher fees. Further, the retailers
allege that Visa and MasterCard did not allow
suppliers to surcharge to offset card costs.

Surcharging in Canada
The revised surcharge rules in Canada are
comparable to the US card network surcharge
rules:
• Suppliers must elect to surcharge at the brand
level or product level
• Even playing field: the surcharge must be no
greater than an American Express surcharge
• Brand and product level surcharges shall
not exceed the merchant’s average effective
merchant discount rate for that brand during
the last 1 month or 12 months
• A merchant cannot impose a surcharge that
is greater than the “maximum surcharge cap.”
The “maximum surcharge cap” is the lesser of
(1) 2.5% or (2) 1% plus the Card Companies’
average annual effective rate of interchange
fees for credit card transactions in Canada.
Card networks shall publish the “maximum
surcharge cap” on the portions of their
websites and rules that set forth merchants’
surcharging rights and obligations

The retailers alleged civil conspiracy, breach
of the Canadian Competition Act, and unlawful
interference with economic interests, alleging
they suffered damages by paying more for credit
card network services than they would have in
the absence of the illegal agreements, thereby
harming their businesses.
In June 2017, the retailers and Visa and
MasterCard agreed to a settlement under which
the card networks allow merchants, including
suppliers, to surcharge, in addition to a class
settlement payment. The settlement was subject
to court approval in each of the five Canadian
provinces in which the claims were brought.
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• A supplier who elects to surcharge shall
provide the following by way of notification:
ºº At least 30 days advanced, written
notice to the card networks and issuing
banks;
ºº For retail transactions, signage
requirements on the merchant’s
entrance door and at the checkout/
payment area;
ºº Explicitly showing the surcharge
amount on the merchant receipt;
ºº A clear indication that the surcharge
was imposed by the supplier and not
by the card company; and
ºº Provide the cardholder with the
opportunity to cancel or opt-out of the
transaction.

The Right to Surcharge in Canada: Next Steps
The Canadian courts have approved a class
action settlement with the card networks that
allows Canadian companies to surcharge their
Canadian customers. Visa and MasterCard have
amended their network rules for suppliers to
surcharge. The final piece is Visa and MasterCard
announcing that the surcharge rules are in effect,
which we expect no later than Q1 2019.
About the Author:
Scott Blakeley, Esq. is
a principal with Blakeley
LLP, where he practices
creditors’ rights and
bankruptcy.
His e-mail is:
seb@blakeleyllp.com
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Modern finance leaders take an
active role in shaping their
organizations’ growth initiatives.

Is your organization armed with the best modern finance solutions to make data-driven decisions?

Better Data. Better Insights. Better Performance.

Learn more here: dnb.com/modernfinance

© Dun & Bradstreet, Inc. 2018
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Could the Way Your Business Handles Accounts Receivable Be Setting
You Up for Significant Unclaimed Property Exposure?
By: Loredana Pfannenbecker, Partner; Melissa Gentile, Director; Jonida Shehu, Manager
PricewaterhouseCoopers LLP
Unclaimed property consists of unsatisfied
liabilities that companies have the obligation to
remit to states if they are unable to return the
funds to the rightful owners. When we think of
common sources of business liabilities, we often
think of outward checks issued to third parties
such as employees and vendors that companies
transact with in the normal course of business.
While uncashed checks are indeed a major
source of unclaimed property, they are certainly
not the only source. Businesses, particularly
those with large customer bases, should also pay
close attention to another potentially significant
property type that is often inadvertently
overlooked and examined on audit: accounts
receivable credit balances. Accounts receivable
typically represents monies owed to a business
by its customers… so accounts receivable would
not have any unclaimed property implications,
right? Not quite!

an unapplied cash or suspense account until
and unless they can be properly identified and
applied. Given the lack of customer information, it
becomes increasingly challenging for a company
to substantiate that it is truly owed the payment
and, as such, the payment would likely be
considered unclaimed property if not resolved.
Unmatched Credits – Similar to the above, if
payments are received and not matched to the
correct invoice, the company may be applying
the credit to the incorrect invoice, resulting in an
unmatched credit.
Write offs – Companies may periodically take
unresolved, aged accounts receivable credits into
income. Credit write offs represent an area that is
intensely scrutinized under an audit examination.
A sophisticated state or third-party auditor will
perform testing on accounts receivable aging
reports to identify any general ledger accounts
to which credit transactions are written off. If
credit balances are discovered to have been
written off, the resulting audit findings would
constitute a P&L hit for the company. States
typically allow businesses to net transactions at
the customer level to determine the customer’s
‘net’ position; for example, if a customer has more
open debit balances than open credit balances
and the business writes off the transactions
that comprised the net debit position, there
would be no corresponding unclaimed property
liability. However, all netting must be done at the
customer level and not across customers.

In a perfect world, a company invoices its
customers for goods and services and the
customers pay the exact amounts due. In
practice, there are many situations that stray from
this example and give rise to accounts receivable
credit balances. Unless accounts receivable
credits are promptly addressed and resolved,
they could accumulate over time and add up to a
substantial amount.
This article will explore some common areas of
accounts receivable credits and practices for
consideration in order to minimize the risk.
Customer Overpayments/Double Payments –
For illustration purposes, let’s assume Company A
issued an invoice for $50 and received a payment
of $60. In this example, the $10 difference
represents an obligation by Company A to
the overpaying customer. If the amount is not
refunded or applied to a subsequent invoice, it
would be a source of unclaimed property.

De Minimis Write offs – A common subset
of accounts receivable credit write offs is “de
minimus” write offs that may be implemented in
the ordinary course of business. For example,
a company may implement a policy to write
off any debit or credit balances below $5 in
order to alleviate the burden and expense of
researching these small dollar transactions that
occur in the normal course of business. While a
limited number of states offer below-threshold
exclusions from reporting, there is no universal
“de minimus” exemption across state unclaimed
property statutes. In an audit examination, small
dollar credit write offs could be included in the

Unapplied Cash – Businesses commonly
receive incoming payments that are not clearly
labeled and that cannot be matched to a specific
customer. Absent customer or invoice identifying
information, the payments may be booked to
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audit findings as unclaimed property and may
add up to a significant exposure, including the
risk of extrapolation for periods where detailed
information is not available.

• Is supporting documentation surrounding any
customer write offs properly maintained?
• Should there be improvements made to the
collections process to minimize unapplied
cash?
• Should any aged credits that the company is
not able to resolve be moved to a separate
general ledger accounting designated for the
tracking of unclaimed property for reporting?
At what point should these balances be
moved?

System conversions – Companies undergoing
unclaimed property audits often need to
substantiate that certain property is not owed
to their customers by providing supporting
documentation such as customer activity, journal
entry system screenshots, copies of invoices,
aging reports, etc. If the company has undergone
a system conversion, it may be challenging to
provide the type of supporting documentation
required to demonstrate that the liability has been
satisfied.

It is widely held that unclaimed property audits
are a test of a company’s recordkeeping and
ability to provide necessary documentation.
During an audit examination, the burden of proof
is often on the company to prove that amounts
are not true liabilities. If companies implement
improved policies and procedures and actively
monitor aged balances, they could significantly
reduce unclaimed property exposures going
forward.

Current vs. non-current customers – Unless
credits are resolved timely and on an ongoing
basis, instances of significantly aged credits may
arise and, under an unclaimed property audit,
the states may not accept a current business
relationship as a valid reason for not escheating
the funds to the appropriate state. It is the
Company’s responsibility to continuously and
actively resolve aged credits to mitigate this area
of exposure.

About the Authors:
Loredana Pfannenbecker,
is a Principal in the Metro
New York State and Local
Tax (“SALT”) practice and
serves as the Metro New
York Leader of the National
Abandoned and Unclaimed
Property (“AUP”) practice of
PricewaterhouseCoopers LLP
(“PwC”).

Mitigating accounts receivable unclaimed
property exposure
Customer outreach is a critical step in trying to
mitigate any unclaimed property exposure related
to accounts receivable - and timing is paramount.
Companies who follow best practices review
credit transactions on an ongoing basis and
make every effort to resolve the credits directly
with the customers in a timely fashion. Policy
and procedure questions to consider include the
following:
• Based on the average business cycle, at what
time period should aged customer credits be
reviewed?
• What type of customer outreach is most
effective? Phone? Email? Written Statements?
• Should open credit balances be
communicated to the customer via periodic
account statements that are distributed?
• Is communication from the customer
regarding open credits properly documented
and maintained?
• Is there capability to trace closed credits to
paid refund checks?
• Is it feasible to automatically apply open credit
balances to open debits on the customer’s
account?

Melissa Gentile is a Director
with PricewaterhouseCoopers
LLP (“PwC”) in the
Abandoned and Unclaimed
Property (“AUP”) practice.
She has many years of
experience serving clients for
unclaimed property issues in
various industries.
Jonida Shehu is a Manager
with PricewaterhouseCoopers
LLP (“PwC”) in the
Abandoned and Unclaimed
Property (“AUP”) practice.
She has many years of
experience serving clients
with AUP matters in various
industries.
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CST Co. would like to wish
all members of the Credit Research
Foundation the very best of the
Holiday Season.

For almost 92 years, CST Co. has
provided pre-placement and
post-placement collection
services across a very broad
spectrum of industries.
How may we assist your
organization in the coming
New Year?

Pete Roth, President
502-589-2027
PRoth@mail.cstcoinc.com
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NEW YEAR – NEW PROGRAM
CRF Announces its Inaugural

WOMEN’S INITIATIVE
Networking Event and Cocktail Reception

Hosted by:

Sponsored by:

WHAT:

Please join CRF, Arent Fox LLP and fellow women risk management professionals
for cocktails, light hors d’oeuvres, and the chance to mingle and network with
your peers.

WHEN:

Sunday, March 17, 2019
5:00 to 6:30 PM

WHERE:

Poolside at the Conquistador Hilton—Tucson, AZ

WHY:

A great opportunity for women practitioners to network and share knowledge
and experiences with other program participants in a collegial setting.

HOW:

Please RSVP for this event by simply sending an email to Angela
McDonald: AngelaM@crfonline.org

JUST ANOTHER REASON TO ATTEND THE CRF SPRING FORUM
March 18-20, 2019
DON’T FORGET TO REGISTER AND RESERVE FOR THE FORUM TODAY!
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U.S. Macro Outlook: Fiscal Follies

Stimulus is supporting growth, but at great cost to the nation's economic health.
By: Mark M. Zandi
Chief Economist
Moody's Overview
Overview
• Fiscal stimulus is juicing U.S. growth but will
eventually fade, and so will the economy.
• While the stimulus is temporarily supporting
growth, it is coming at great cost to the
nation’s fiscal health.
• Hopes that the corporate tax cuts would lift
business investment have not been realized,
at least not yet.
• Lawmakers must reverse course; the longer it
takes them to muster political will, the more
the economy will be diminished.

Tax giveaway
The tax cuts have been the principal source of
stimulus this year. The sum of all the changes to
tax law reduced individual and corporate tax bills
by some $175 billion this year, not quite 1% of
GDP. Tax bills will decline again in 2019, although
by not as much, and then stabilize. If there is no
further change in tax law, the Trump tax cuts will
cost the Treasury approximately $1.5 trillion, or
7.5% of GDP, over the coming decade.

Austerity

Stimulus

As anticipated, the tax cuts have fired up
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sufficiently to prompt
more investment. They
failed to acknowledge
that the tax cuts would
push interest rates higher
as the nation’s deficits
and Treasury borrowing
ballooned, raising the
cost of capital. The net
of these cross-currents
is that the cost of capital
hasn’t changed much
for businesses, and
therefore, neither has
their investment.

More Government Spending
Additional federal outlays by fiscal yr due to…
250

2018 2-yr bipartisan budget deal
Expected 2019 spending deal
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Spending spree
While the fillip to growth from the tax cuts has
begun to wane, the economy will soon get a
sizable charge from a significant pickup in
government spending. The two-year, $300 billion
federal spending bill that lawmakers agreed to
early this year is just now kicking in. Both defense
and nondefense outlays are set to rise sharply.

While this will moderate
the falloff in spending, it
will not forestall it, and
fiscal stimulus will give
way to fiscal austerity by
2020.

Budget black hole
The fiscal stimulus is
temporarily supporting
growth, but at great cost
to the nation’s fiscal
21
22
23
24
health. The ballooning
budget deficit is on track
to breach $1 trillion this fiscal year, equal to nearly
5% of GDP. The nation has suffered larger deficits,
but less than a handful of times, and only when the
economy was struggling with severe recessions.
Lawmakers who supported last year’s tax cuts
argued that cuts would pay for themselves by
jump-starting sustainably stronger growth and
much more tax revenue. Not so. Revenues are
plunging, and at 17% of GDP are already well
below the 18% of GDP they averaged over the
past half century.

There is typically a delay between when funds
are appropriated and when government agencies
This is despite some sizable—but likely fleeting—
cut checks, but this time the delay has been
sources of revenue including higher tariffs, the
longer. Spending has
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growth occurring in mideconomy’s 4% nominal
2019. State and local
GDP growth potential—
governments, flush with revenues due to the
the sum of 2% inflation and 2% real potential
strong economy and property prices, will add to
growth. The federal debt load, which is already
the spending spree.
at a post-World War II record high of almost 80%,
will rise to over 100% of GDP by the middle of the
However, like the tax cuts, government spending
next decade.
will not sustain stronger growth for very long.
Under current law, federal spending will revert to
Political gridlock
the previous much-lower spending caps at the
Lawmakers must reverse course, and the longer
start of fiscal 2020. Lawmakers won’t allow this
it takes them to muster the political will to do it,
to happen, even with a divided government. We
the more the economy will be diminished. But
anticipate they will agree to another spending bill
with divided government, prospects are poor that
early next year that extends 2019 spending levels
Washington will make any significant changes
for the foreseeable future.
to economic policy or successfully address the
eroding fiscal situation in the next two years.
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Lawmakers could come to terms on a big
infrastructure program. The president and
Democrats, who will now control the House of
Representatives, have consistently proclaimed
that the nation needs to repair its roads, bridges
and airports. More of a stretch but also a
possibility is immigration reform. This too has had
bipartisan support in the past and is obviously
needed given the mounting crisis. Yet, odds are
low that any of this will happen. The presidential
election is two years away, but electioneering
is already in full gear. In such a heated political
environment it is hard to see how DC can agree
on anything. Indeed, the drama and uncertainty
may increase as Congress lurches from one
deadline to the next. Lawmakers will need to pass
budgets to ensure the government doesn’t shut
down, and they’ll need to increase the limit on
the nation’s rapidly growing debt. Lawmakers will
ultimately get this done—the alternative would be
economic and political suicide—but it won’t be
pretty.

half of all the mortgages made in the country.
There is a long list of things this president could
do without Congress.
Do no harm
The good news in that gridlock also means
lawmakers won’t be able to pass bad legislation.
The president said before the election that if
Congress remained Republican he would pass
another tax cut. This would have been especially
bad policy. Another tax cut would only add to
the ballooning budget deficit largely created by
last year’s tax cuts. The prospect of not messing
things up is perhaps why Wall Street’s initial
reaction was to cheer the election results. But
investors are likely to eventually grow weary of
Washington’s gridlock and realize that simply
doing no harm is not a strategy for a strong
economy.
About the Author:
Mark M. Zandi is Chief
Economist of Moody’s
Analytics, where he directs
economic research. Moody’s
Analytics, a subsidiary of
Moody’s Corp., is a provider
of economic research, data
and analytical tools.
Dr. Zandi conducts regular
briefings on the economy
for corporate boards, trade
associations, and policymakers at all levels. He is
often quoted in national and global publications
and interviewed by major news media outlets,
and is a frequent guest on CNBC, NPR, CNN,
Meet the Press, and various other national
networks and news programs.

Trade war
With legislation no longer a possibility, a
frustrated President Trump may double down
on other policies he has more control over,
such as the trade war with China. So far, this
war has done little economic damage, but that
will change if the president slaps tariffs on all
Chinese imports, which he continues to threaten.
Prospects become even scarier when considering
what the Chinese might do in response.
Further deregulation of the fossil fuel, financial
services and health care industries seems likely.
The president could accelerate the opening of
federal lands to energy development. He could
also privatize Fannie Mae and Freddie Mac, the
mortgage giants that are responsible for almost
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503(b)(9) Claims & Consignment Agreements are
No Match for Properly Perfected UCCs
By: Kristin Alford
Education & Marketing Specialist
NCS
“Who Needs UCCs? We File 503(b)(9) Claims”
Yes, 503(b)(9) claims can be advantageous for
an unsecured creditor. The bankruptcy code was
amended in 2005 to include a new administrative
claim: 503(b)(9). With the addition of 503(b)
(9) claims, some creditors became complacent.
The availability of a 503(b)(9) claim seemed to
misleadingly allay creditor concerns: “Nah, I don’t
need UCC filings. We just file a 503(b)(9) to get
paid.” This somewhat false sense of security can
easily cost creditors millions of dollars.

Businesses file for bankruptcy protection; it
is an unfortunate and uncontrollable reality.
Considering the likelihood of debtor default, some
creditors take unnecessary and avoidable risks
relying on reactive recovery. Secured creditors,
however, wisely mitigate these risks through the
proactive protection afforded to creditors under
Article 9 of the Uniform Commercial Code (UCC).
Proactive Takes Priority
It’s true. In bankruptcy, a properly perfected
security interest, in compliance with UCC Article
9, has priority over unsecured creditors, creditors
with administrative claims, 503(b)(9) claims, and
even consignment agreements. If you attended
CRF’s Fall Forum in October 2018 in Salt Lake
City, the Bankruptcy Judge Panel - Three Judges/
One Verdict reinforced the priority UCC filings
have over 503(b)(9) claims and consignment
agreements.

Under 503(b)(9), creditors may file a claim
for “the value of any goods received by the
debtor within the 20 days before the date of
commencement of a case under this title in which
the goods have been sold to the debtor in the
ordinary course of such debtor’s business.”
As you can imagine, there are challenges with
503(b)(9) claims. High-profile cases are in heated
debate over the definition of “received by” for the
20 day rule. And, of course, there is the question
of what constitutes a “good” because services
are not covered under these claims, and whether
those goods have been sold in the ordinary
course of business.

The proof is in Sections 506 & 507 of the
bankruptcy code. Section 506 defines what is
considered a secured claim and Section 507
dictates the payout priority of claims.
Ultimately, the payout priority in a Chapter 11
filing is:
1.
2.
3.

As an aside, a member of the panel at CRF’s Fall
Forum, Judge Christopher S. Sontchi, Chief Judge
of The United States Bankruptcy Court for the
District of Delaware, has presided over several
cases determining “goods” and “receipt.” Notably,
in one case, Judge Sontchi looked to the UCC
definition of goods and subsequently held that
electricity is not a “good” under 503(b)(9).

Secured Creditors (i.e. creditors who have
a perfected security interest)
Administrative Expenses (i.e. costs
associated with filing & processing the
bankruptcy)
Unsecured Creditors (i.e. creditors
without a security interest)

Secured creditors are paid before all other claims,
to the extent of the pledged collateral. After
secured creditors have been paid, payments
are made to creditors with administrative
claims. The administrative claims may include
costs associated with the management of the
bankruptcy (i.e. attorneys), post-petition claims
and 503(b)(9) claims. Among those paid last in a
bankruptcy, if paid at all, are general unsecured
creditors.

To be clear, a UCC filing is not without potential
obstacles. Your UCC must be properly perfected
and there is a narrow margin for error. But,
ensuring a UCC has been properly perfected is
less cumbersome than proving goods are goods,
defining date of receipt and verifying goods are
sold during ordinary course of business.
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We Sell on Consignment, No UCC Necessary
“Why would I file a UCC if I’m selling on
consignment?” Because the law allows you to
establish priority as a secured creditor! A simple
consignment agreement is often viewed by the
courts as a “secret lien” and may not be enough
to protect you if your debtor defaults or files
for bankruptcy protection, as there is no legal/
recorded document identifying your title to the
goods provided to the debtor.

UCCs are Payment Priority
Please understand, UCCs are not a guarantee;
there are no recovery guarantees in bankruptcy;
after all, 100% of nothing is nothing. However,
without a properly perfected UCC, you are
just another unsecured creditor, wading in an
overcrowded shallow pool for payment. With
a properly perfected UCC, you are a payment
priority.

If the debtor files for bankruptcy protection, the
inventory the debtor has on hand is gathered up
and sold off to pay creditors (secured creditors
first and then the unsecured creditors). Without
the UCC filing identifying you as a secured
creditor and specifically identifying your goods,
the inventory you supplied automatically becomes
property of the estate.

About the Author and
NCS:
Kristin Alford, NCS
Education & Marketing
Specialist, has assisted
credit professionals
throughout the US and
Canada to secure their
receivables through the
mechanic’s lien and UCC
filing process.

Is a UCC required for consignment sales? No.
Creditors are not required to file a UCC. In default
or bankruptcy situations, when a creditor is
selling on consignment, there is a chance the
creditor could argue it is “commonly understood”
the debtor engages in consignment sales. But
making that argument seems shaky at best, not
to mention inefficient – how much time would it
take to successfully make that argument vs. filing
the UCC and granting a security interest at the
beginning of the relationship?

NCS is an industry leader throughout the U.S.and
Canada in collections, mechanic’s lien laws and
UCC filings. NCS offers proactive solutions to
secure your receivables, minimize credit risk
and improve profitability. See more at: www.
ncscredit.com
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The Judges Have Spoken!
You heard the judges say it at the CRF Forum:
“You have higher
priority with a UCC
filing than a
503(b)(9) claim.”

“If you’re selling on
consignment, file a UCC!”

“A 503(b)(9) only covers
the value of goods delivered
to the debtor within 20 days
prior to the bankruptcy filing.”

“A UCC beats a 503(b)(9).
Just because you have a
503(b)(9) it doesn’t mean
you’ll get paid.”

“File a UCC and you’re
much better off than not.”

In a sampling of recent bankruptcy cases, NCS UCC Services found that unsecured creditors received, on average,
9.3 cents on the dollar, compared to secured creditors being paid 96 cents on the dollar. Which creditor
would you rather be?

Contact NCS to secure more sales with UCC filings!
New clients, mention “CRFN4” and receive a $50 credit on your first service request.
®

NCScredit.com
800.826.5256
NCSsales@NCScredit.com

Securing Your Tomorrow ®

Collection Services | UCC Services | Notice & Mechanic’s Lien Services | Education & Resources
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Avoiding Fraud: What to Check Before Extending Credit
By: Josh Russell
Web Technologist
Business Credit Reports
Fraud and business identity theft is on the rise.
With the increase in home-based businesses and
e-commerce sites across the country, it is more
difficult to verify the legitimacy of a business.
Extending credit to new companies is already
a daunting task, but add in the increase of
fraudulent businesses and you have a recipe for
disaster. Fraudsters are very good at what they
do, and practicing proper due diligence is more
important than ever.

different, then you should investigate it to
ensure legitimacy. Be wary of virtual office
addresses over true physical locations, as
the virtual office does not truly represent
any sort of physical presence for the
company.
4. Verify that your contact or applicant is a
legal representative of the company
A good way to verify this is to call the
public number for the company, usually
found on their website, and ask for your
contact by name. Do they answer the
phone in a professional and business-like
manner? If you are told that they are not an
employee there, then that is another major
red flag for fraud. Check the company
website and see if they have a team page,
and if your contact is listed there. Google
search their name along with the company
name and see if they have a Linked-In
profile or other profile that verifies their
employment at the company.

Here are some things to check before
extending credit to a new business:
1. Google the company and visit their
website
Does anything come up when you search
the company name? Do they have a
website? Is their website fleshed-out, or is
it a placeholder theme? Has their domain
been parked but not utilized? With the
increase in e-commerce, most companies
these days have a website, regardless of
their size. If they don’t have a fleshedout website, or if it is just a stock theme,
that could be a red flag and something to
inquire about.

5. Verify that the company is registered
with their Secretary of State
How is their status listed? Some of the
common ones you may see are: Active,
Inactive, Dissolved, and Forfeited. Do
the registered address or agents match
what was provided? For most states,
the Secretary of State filings are public
information and available free of charge.
A few of the states will show if they are
registered but charge a fee for copies
of the legal documents. In those states,
Google can be used to try to find a
secondary source of verification. If the
company is not registered with their
Secretary of State, that is another major
red flag that would need to be investigated
further.

2. Check their website for contact
information
Do they have an address, phone number,
or email listed on their website? If so,
does it match what was provided in
their application? If their public contact
information does not match what is
provided, then that could be a red flag and
should be investigated further.
3. Google Search and Maps their provided
address
What does Google Maps show at the
provided address? Is it a residential or
commercial location? Does the address
even exist? Look for any visible signage
or the business name on the building to
verify that it does belong to the applying
company. If their ship-to address is

6. Request copies of their legal documents
Some options would be to request copies
of their business tax return, their business
license, articles of incorporation, or their
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professional license if they have one. If
they have a professional license, you can
verify that they are legitimately registered
through their governing body.
7. Contact and verify the legitimacy of
their supplied trade references
Most credit applications ask for several
trade references by default, which is a
good practice and helps establish trust
and reduce risk. However, you should still
be verifying that the supplied reference
is a legitimate company. You should also
contact the reference and verify that
there was a real relationship between the
two entities. Be wary of taking these at
face value and not doing the proper due
diligence in case the trade references have
been falsified.
8. Pull the company’s business credit
report

of small businesses and apply for lines of credit
under the business name. They will try to use
stolen credit cards, and even try to steal your
ACH information if given the chance. Always
ensure you are sending your private information
only to verified customers and in a safe, secure
manner.
It is not a matter of “if” you will be targeted for
fraud, but a matter of “when”. Being properly
prepared with a thorough vetting process
minimizes your exposure to fraud and risk. You
will also greatly reduce the chance of a fraudster
being approved for credit and your company
losing money or product.
“It just takes one incident,” says Pam Ogden,
President of Business Credit Reports, Inc., “one
fraudster to get through, and your company could
be out tens of thousands of dollars. Taking a
few minutes to do the proper due diligence and
vetting can save your company from ever having
to worry about fraud.”

One option would be to request a multibureau report to check all the major
business credit bureaus at once. This
will ensure you are informed of their full
credit history, and not be taken surprise
by hidden negative trends or details. This
will also help you establish your risk when
accepting them for credit. You should
also check for any active OFAC (Office
of Foreign Assets Control – US Dept. of
Treasury) hits and lawsuits that have been
filed against the company.

About the Author:
Josh Russell, is a Web
Technologist at BCR. His
areas of responsibility
include improving
BCR’s web presence
through SEO (search
engine optimization) and
expanding their marketing
efforts. He maintains
BCR’s public website
and helps drive innovation in their platform to
provide a better user experience.

Fraudsters are going so far as using Secretary
of State information to try to steal the identify
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Attracting the Workers and Customers of Tomorrow
How to Improve Your Business to Attract and Retain Millennials
By: Lisa Balter Saacks
VP of Business Development
BlueTarp Financial, Inc.
By 2025, Millennials will make up 75% of the
global workforce.1 This staggering statistic
means that recruiting Millennial talent—and
understanding Millennials’ buying habits as
customers—are critical for business growth.
As companies focus on this tech-savvy,
mobile generation, they must look beyond the
stereotypes to uncover what Millennials truly
value.

have a strong presence on social platforms.
“Millennials are highly sophisticated when it
comes to using technology to communicate,” says
Ron Calhoun, CEO of Palmer Donavin, an Ohiobased wholesale distributor of residential building
materials. “They want to confirm sales through
text and use online chat features for quick
answers, and they expect to access everything on
multiple devices.”

The disconnect between employers’ perceptions
and Millennials’ actual preferences is real: In a
recent study, recruiters said work-life balance was
Millennial job seekers’ most important priority.
Meanwhile, Millennials ranked compensation
and benefits as their top priority, followed by
opportunities for advancement, mentorship and
work that provides a sense of purpose. Work-life
balance actually ranked fifth.2 “Millennials work
very differently from their predecessors, but they
are not a problem that needs solving,” says Jeff
McLendon, CEO of Atlanta-based US Lumber.
“They’re the answer—and we need to learn how
to treat them as such.”

This preference doesn’t mean Millennials only
want to work in the tech industry, though.
Members of this generation are particularly drawn
to jobs in finance, healthcare, architecture and
engineering.4

Of course, every prospective employee is unique.
Generally speaking, though, Millennials prefer
positions that offer learning experiences and
opportunities to improve their specialized skill
sets. And they’re often particularly interested in
using up-to-date technology at work. In fact, in a
global study of executives in the manufacturing,
distribution and service industries, 29% reported
losing top talent because those employees
"wanted to work for a company with better
technology."3
Millennial buyers also appreciate vendors that
leverage technology for their customers and
http://www.ey.com/Publication/vwLUAssets/EY-globalgenerations-a-global-study-on-work-life-challenges-acrossgenerations/$FILE/EY-global-generations-a-global-study-onwork-life-challenges-across-generations.pdf
1

https://mrinetwork.com/media/303995/2017millennialhiring
trendsstudy.pdf
2

https://www.epicor.com/Press-Room/News-Releases/GlobalResearch-Finds-Companies-Desperate-for-Technology-Leadership-but-Overlooking-Tech-Savvy-Millennials.aspx
3

To attract and retain Millennials as both
employees and customers, consider the following
areas:
Vibrant, compelling messaging
Millennials size up companies with scrutiny,
which means employers must have a stronger,
more relevant brand than ever. Recruits want
to know what they can expect in terms of job
advancement and how you will help them develop
skills and build their careers, while Millennial
buyers are interested to learn how you treat your
customers and make a difference in the industry.
Use multiple avenues to deliver these messages:
websites, emails, entertaining videos, strong
social media presence, and most importantly,
first-hand reports from current employees and
customers.
“Millennials need to feel that you are authentic
and that your message resonates with them,”
Calhoun says. “There’s no way around this: As an
owner you have to be open about your mission
and have a team of people who believe in the
company.”
Millennials greatly value peer opinions, so the
most effective messaging comes directly from
people who are satisfied with your company
and are willing to share their stories. That’s why
https://business.linkedin.com/talent-solutions/blog/trendsand-research/2017/top-industries-gaining-and-losing-millennials
4
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Palmer Donavin maintains a careers webpage that
highlights employee testimonials and benefits.
The firm also recruits heavily at colleges, building
brand presence through on-campus speaking
engagements.

themselves, cross departmental boundaries and
have relationships with people in all levels of the
company, including senior management.”
As you assess your business systems, consider
implementing online dashboards that give team
members visibility into shared areas of the
operations. For instance, a dashboard can let
sales and marketing teams see the progress
of credit approvals, purchasing and payment
activity, allowing them to work together to
serve customers more efficiently. As Millennial
customers, they expect to have their own
dashboards for control and convenience, in
order to access their account information, and
purchasing and bill pay options.

Streamlined processes with automation
Technology is woven into every aspect of
Millennials’ lives. As employees, they’re likely to
be turned off by traditional, task-driven work,
such as heavy outbound calling or repetitive
paperwork. Consider adopting tech strategies
that streamline these processes. For instance,
you can automate tasks like credit approvals,
ongoing risk monitoring, cash applications and
collections. Doing so will give staffers more time
for in-depth, strategic work, such as investigating
fraud and collaborating with sales on new growth
strategies.

Millennials are moving into the workforce quickly,
both as your employees and as paying customers.
So it’s imperative that your company adopts new
technologies to attract these dexterous minds.
If you don’t have the resources to build new
systems, partner with a third party to provide
easy-to-integrate automated tools that increase
productivity and attract the Millennials who are
critical to the success of your business.

As customers, Millennials expect the convenience
and speed that automation will provide, such
as instant credit approvals, adjustments to their
credit line and real-time updates on product
availability. Palmer Donavin is currently testing
a program that will allow customers to use voice
activation to access a portal where they can
check inventory. “It’s in the beginning stages, but
it could really make a difference in how customers
interact with our company,” Calhoun says.

About the Author:
Lisa Balter Saacks, VP
of Business Development,
BlueTarp Financial,
Inc., has over 20 years of
business development,
sales and executive
management experience
in FinTech, financial
media and banking. Most
recently, Lisa ran global
business development and sales at Gust, a SaaS
funding platform used to source and manage
early stage investment in 190 countries.

Meaningful transparency and collaboration
Millennials want open discussion and
transparency as both employees and customers.
In the workplace, they value collaboration with
multiple departments and crave opportunities
to problem solve. “We’ve learned that giving
Millennials multiple tasks at one time is actually
stimulating and drives production because
that’s what they’re used to in their personal
lives,” says McLendon. “They want to challenge
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Snapshots of the Education, Events and Activities
from the October 2018 CRF Forum
Well, since last we spoke (LOL) your
Foundation conducted its final in-person
Forum of the year. It was held in Salt Lake
City, Utah and was supported by an extremely
gracious crowd of executive and senior level
thought leaders from our community. I said
gracious because the feedback on the content
of the meeting that featured three sitting
bankruptcy judges (courtesy of Friend of the
Foundation - Pachulski Stang Ziehl & Jones
LLP) was off-the-charts positive. Suffice to say
that the comments received have energized
the CRF Team to once again raise the bar

on the Forum content for 2019 – and we are
committed to do just that!!!
A few highlights of the meeting are below –
hoping to see you folks at one of our three
in-person sessions in 2019!! We have some
amazing locations over the next two years,
and while the focus is always on content,
supporting that with great environs is also
something we attempt to accomplish.
A small sample of the activities and content
from the October meeting are offered below:

Education
As mentioned above – the Forum featured 3
sitting bankruptcy judges, but that featured
panel was also supported by presentations from
the ‘Fed’ on the economy, escheatment, crypto
currencies, RPA, deduction management and
credit card surcharging. The Open Forum peerto-peer exchange and discussion interestingly
had several questions on cannabis — and
that topic will be formally addressed with a
presentation in March 2019. The October Forum
also featured an array of well attended premeeting User Group sessions, the format of
which will be modified in 2019 to allow for more
participation and member value.
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Networking
Always identified as a hallmark of the CRF FORUMS is
the opportunity to mingle, chat and network with the
discipline's “best”!

Acknowledgements
In addition to the presentation of the Callahan
Award of Professional Excellence, the Foundation
presented a special acknowledgement of
gratitude to Mr. William Strauss, Sr. Economist
and Economic Advisor, Federal Reserve Bank of

Chicago. Mr. Strauss (Bill) has been a significant
contributor and participant at CRF events for
a number of years and is frankly “ A Crowd
Favorite” – it was clearly time to recognize Bill’s
efforts and say thank you in a more formal way!

Pictured with Mr. Strauss is CRF President Bill Balduino (left) and
CRF Chairman Frank Sebastian (right).
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The Annual Callahan Award of Professional Excellence
Congratulations to the TWO Winners for 2018!

Services at American Greetings and Rick Russell,
Executive Director of Customer Financial Services
at ABC Supply Co., Inc.

Why were there two winners of the award this
year? That was explained by CRF President Bill
Balduino when he began his announcement by
indicating that the voting this year resulted in
the identification of two highly qualified and
deserving individuals – a TIE!

Mr. Tuttle noted that he had been a CRF member
since the early 1990s. Tuttle, who is retiring this
year said, "I couldn’t think of a better way to wrap
up my career than receiving the Callahan award.
I have benefited beyond belief from that which I
have learned attending CRF meetings, both from
the presentations and, just as importantly, from
peers."

Mr. Balduino then spoke about and enumerated
the comments that were provided by those voting
in support of each person's nomination. What
was clearly obvious was that the individuals
were being recognized for a combination of
their expertise and knowledge, and perhaps
more importantly, their mentorship and spirit of
collaboration and availability to the community in
general.

Mr. Russell commented, "I have been an advocate
of the Credit Research Foundation for many
years now, and I assure you I have received much
more than I have given through my association.
He contined, "I am especially honored to join the
prior recipients, as they have all been individuals
I admire and respect. Their contributions to the
profession, the Foundation, and the tidbits they
all shared with me over the years have been
invaluable. To be counted among their number is
truly humbling."

As has been customary, the award is presented
at the October Forum, which was held this year
in Salt Lake City. The recipients of the award
do not know they have been selected until the
announcement is made.
This year's winners were Art Tuttle, Executive
Director – Retailer Financial Services & Shared

Art Tuttle

Rick Russell

Both gentlemen display their awards, accompanied by CRF President Bill Balduino (left) and
CRF Chairman Frank Sebastian (right).
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CRF Forum Speakers and Presenters
Salt Lake City, Utah
October 22-24, 2018

Michael Bevilacqua

Scott Blakeley, Esq

Ronald Clifford, Esq

Brad Boe

Karen Anderson

Bill Balduino

Angela Lawson

Eric Biderman, Esq

Hon Scott Clarkson

Frank Sebastian

Scott Hazan, Esq

Hon William T Thurman

James Stang, Esq

Carola Mariscal

Hon Christopher S Sontchi

Jessica Butler

Matt Skudera
Bill Strauss
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Thank You!
To our Presenters at the October Forum in Salt Lake City
Considering Digital Currency: What to Ask Before You Accept
Angela Lawson, Senior Payment Consultant, Payment, Standards and Outreach
Group at the Federal Reserve Bank of Minneapolis
Eric Biderman, Esq, Arent Fox
Bankruptcy Judge Panel - Three Judges/One Verdict
Hon. Scott Clarkson, Central District of California
Hon. Christopher S Sontchi, Chief, Wilmington, Delaware
Hon. William T Thurman, District of Utah
James Stang, Esq and Scott Hazan, Esq, Pachulski Stang Ziehl & Jones
Robotic Process Automation
Carola Mariscal, PepsiCo
Economic Update
William Strauss, Federal Reserve Bank of Chicago
Escheatment
Karen Anderson, KPMG LLP
Deductions
Jessica Butler, Attain Consulting Group LLC
Credit Cards
Scott Blakeley, Esq and Ronald Clifford, Esq, Blakeley LLP
Brad Boe, Performance Food Group
Michael Bevilacqua, PepsiCo
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Credit Card Survey - Credit Research Foundation 2018
By: Matt Skudera
Vice President of Education and Research
Credit Research Foundation
In August 2018, CRF conducted a survey on the
current use of Credit Cards within the discipline.
It was designed to highlight how Credit Card
activity has changed since the last survey was
completed in 2016, which focused on acceptance,
usage, terms, processing and surcharge activity.
Many of the same data points have been
confirmed as it appears credit card activity is
now woven into the fabric of the discipline on a
daily and repeatable basis. Critical to the analysis
is that the growth of activity appears to have
flattened, and in several data points, declined
over the past two years.
A Special Educational Brief detailing all survey
questions and analyses of the results will be
distributed in the coming weeks to survey
participants only.
The following is a selection of responses received
for several of the questions asked:
• The majority of participants accept credit
cards as a form of payment for both current
and past due receivables.
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• Statistically, growth continues in a very
meaningful way, but the rate of adoption has
slowed, indicating what may be a deceleration
in credit card growth.
• Of significant interest is the use of portals as
a processing tool. This number has remained
relatively flat over the past two years with
approximately 50% of respondents using a
portal as their vehicle to process credit card
transactions.
• Since 2016 the percentage of respondents
that maintain a corporate credit card policy
has remained relatively the same at about
60%.
• Nearly 85% of respondents indicate they
do not charge a surcharge. Given the
recent court rulings there appears to be an
opportunity for organizations to capitalize on
lost revenue. With over 50% of respondents
indicating confusion on how to implement
a surcharge practice, CRF conducted both
a webinar (July 19, 2018) and an in-person
session at CRF’s October Forum supported by
CRF members (2 practicing experts) to demystify the confusion.

©2018 Credit Research Foundation
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Question 8

Graphical Presentation

Comments

Other (please specify)
18.10%
Fear of loss of business to
a competitor

39.05%
51.43%

If you do not surcharge,
what are the reason(s)?

38.10%

Customer
resistance/pushback

26.67%

0%

20%

40%

Confusion surrounding
state no‐charge laws

60%

Lack of support from
Senior Leadership or Sales

The reason(s) for
not surcharging vary
with the prominent
answer being
confusion around
the topic. This was
addressed at the
October CRF Forum
in Salt Lake City UT.

About the Author:
Final August
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2018 CRF survey results indicate
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is
a
common
practice
that
President
Research/
The August 2018 CRF survey results indicate credit card acceptance
is a of
common
practice that continues to grow
Education
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an Officer of
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to
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within
the
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community.
within the credit community. However, growth has slowed since 2016, and respondents
indicate that meaningful
the Foundation. Prior to CRF,
However, growth has slowed since 2016, and
growth may have passed. As the maturity of this payment form
moves
into
the
next
phase
of its lifecycle,
respondents indicate that meaningful growth may Matt spent the past 25 years
application has moved to a widely accepted form of payment
all phases
receivable management.
in for
positions
ofof
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have passed. As the maturity of this payment
responsibility in Credit and
form moves into the next phase of its lifecycle,
Financial Shared
Services.
CRF
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to
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the
use
of
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communicate
the results
of our research.
application has moved to a widely accepted
Matt’s experience
form of payment for all phases of receivable
includes an extensive set of responsibilities
management.
across a diverse group of consumer products,
pharmaceutical, manufacturing and service firms
CRF will continue to monitor the use of credit
such as Coach Inc, Pfizer, Dun & Bradstreet,
cards and communicate the results of our
Creditek, Credit2B and Union Camp Corporation.
research.
Final Thoughts
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Platinum Partner Updates
Billtrust, announced Oct. 16, 2018 the appointment of
Clare Hart and Vicky Bindra to its Board of Directors.
On Nov. 5, 2018 Visa and Billtrust announced that
they are collaborating on Billtrust’s Business Payments
Network (BPN), which is designed to streamline the
delivery of electronic B2B payments to suppliers. BPN
provides a registry of suppliers who accept digital
payments, giving buyers and financial institutions the
necessary access to automate their payment process.

Cforia announced Nov. 21, 2018 that Cforia.
autonomy™ has achieved SAP certification
as integrated with SAP S/4HANA®. Cforia
Software, Inc., now offers SAP-Certified
Integration by means of Cforia Next Generation
Connector (CNGC) technology.

Cortera announced on Sept. 20, 2018 that it has
raised $10 million in a Series B funding. Hearst’s
Fitch Group Financial Venture Fund led the
round, joined by existing Cortera investors that
include Volition Capital, Battery Ventures, Allen &
Company and Tomorrow Ventures.
Shea Wallon, Managing Director of the Fitch
Group Financial Venture Fund, will be joining
Cortera's Board of Directors as part of the
investment.
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Platinum Partner Updates

It was announced on Nov. 19, 2018 that Black Knight, Inc.'s Board of Directors approved a $375 million
investment in Dun & Bradstreet. Black Knight (BKFS) will join an investment consortium led by CC
Capital, Cannae Holdings and Thomas H. Lee Partners, L.P., which has announced plans to acquire
Dun & Bradstreet. The acquisition is expected to close no later than the first quarter of 2019.
The Black Knight investment will represent an economic ownership interest of less than 20% in the
re-capitalized Dun & Bradstreet. Following the completion of the acquisition, Anthony Jabbour, Black
Knight's Chief Executive Officer, has agreed to serve as Chief Executive Officer of Dun & Bradstreet
while continuing in his current role at Black Knight. Additionally, William P. Foley II, Executive Chairman
of Black Knight, will serve as Executive Chairman of Dun & Bradstreet's Board of Directors.

FIS also won Market Risk Management Product of the
Year, Counterparty Risk Product of the Year and XVA
Calculation Product of the Year in the Risk Magazine
Market Technology Awards.
The awards, presented at a ceremony in London, were
judged by members of Risk Magazine’s editorial team
and industry leaders, and represent some of the most
prestigious risk awards in the industry.

The recognition follows FIS’ recent number one
ranking in the Chartis RiskTech100 and for Overall Risk
Management in the Asia Risk Awards.

Marsh announced Nov. 13, 2018 the formation of Marsh-JLT
Specialty, a new specialty business within Marsh that will combine
the specialty teams of Marsh and Jardine Lloyd Thompson Group
plc (JLT), effective upon the closing of the purchase of JLT by
Marsh’s parent company, Marsh & McLennan Cos.
In addition to becoming Vice Chairman of Marsh & McLennan Cos.
and a member of the Marsh & McLennan executive committee,
Dominic Burke, currently CEO of JLT Group, will become Chairman
of Marsh-JLT Specialty. He will continue to be located in London.
The £4.3 billion ($5.5 billion) acquisition remains subject to the
receipt of certain antitrust and financial regulatory approvals.
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CRF
Friends of the Foundation
2018

George Angelich — (212) 457-5423
george.angelich@arentfox.com

Rafael X. Zahralddin — (302) 384-9401
rxza@elliottgreenleaf.com

Scott Blakeley — (949) 260-0612
seb@blakeleyllp.com

Bruce S. Nathan — (212) 204-8686
bnathan@lowenstein.com

Jay Indyke — (212) 479-6080
jindyke@cooley.com

Brad Sandler — (302) 778-6424
bsandler@pszjlaw.com

This group of attorney firms, in addition to their intellectual
contributions, has stepped forward to offer financial support to the
Foundation, for which CRF and its members are very grateful.
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Credit Research Foundation
Credit Research Foundation
Credit Research
Platinum
Partners Foundation Platinum
PlatinumPartners
Partners

IAB Solutions LLC

®

®

The Credit Research Foundation is very fortunate to receive support
from our Platinum Partners. Their contributions and collaborative
efforts help the Foundation maintain activities at the level at which our
members have become accustomed.
While these firms and the services they provide are very familiar to our
members, you can learn more about them by clicking HERE.
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