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A U.S. Circuit Court of Appeals Sweetens Creditors’
New Value Preference Defense
By: Bruce S. Nathan, Esq.
Lowenstein Sandler LLP

C
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reditors dread spending the time and expense necessary to defend preference
claims. Fortunately, creditors can take solace from the array of defenses that
can reduce their preference liability. One of the more frequently invoked preference
defenses is the new value defense in Bankruptcy Code Section 547(c)(4). A hotly
contested issue is whether the new value defense includes both paid and unpaid
new value, or is limited to just unpaid new value?
On August 14, 2018, the United States Court of Appeals for the Eleventh Circuit,
in William S. Kaye, Trustee of BFW Liquidating Trust v. Blue Bell Creameries Inc.,
joined four other U.S. Circuit Courts of Appeal in ruling that the new value defense
includes both paid and unpaid new value. This issue is critically important to trade
creditors as their ability to include paid, as well as unpaid, new value in support of
their new value defense can significantly reduce their preference liability.
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Preference Claims and the New Value Defense
A trustee may avoid a transfer under Bankruptcy Code Section 547(b) by
proving all of the following elements of a preference claim: (1) the debtor
transferred its property, such as by making a payment, to or for the
benefit of a creditor; (2) the transfer was made on account of antecedent
or existing debt that the debtor owed the creditor; (3) the transfer was
made when the debtor was insolvent, based on a balance sheet definition
of liabilities exceeding assets (a debtor is statutorily presumed to have
been insolvent during the 90-day period prior to the debtor’s bankruptcy
filing date); (4) the transfer was made during the 90-day preference
period with respect to a transfer made to a non-insider creditor of the
debtor, such as a trade creditor; and (5) the transfer enabled the creditor
to receive more from the transfer than the creditor would have received in
a Chapter 7 liquidation of the debtor’s assets.
Once a trustee proves all of the above preference elements, the creditor
then has the burden of proving one or more of the preference defenses
contained in Section 547(c) to reduce or eliminate preference liability.
The new value defense, contained in Section 547(c)(4), is a frequently
invoked preference defense. Section 547(c)(4) states:
[t]he trustee may not avoid under this section a transfer . . .
to or for the benefit of a creditor, to the extent that, after such
transfer, such creditor gave new value to or for the benefit of
the debtor - . . . on account of which new value the debtor
did not make an otherwise unavoidable transfer to or for the
benefit of such creditor (emphasis added).
The new value defense reduces a creditor’s preference liability to the
extent the creditor replenished a debtor’s bankruptcy estate by providing
new goods and/or services on credit terms subsequent to receiving a
preference payment. The defense is premised on the lack of any harm to
a debtor’s unsecured creditors when a preference payment is followed
by the preference recipient’s delivery of goods and/or provision of
services on credit terms to the debtor. The new value defense, like other
preference defenses, is also supposed to encourage creditors to continue
doing business with and extending credit to their financially distressed
customers and thereby reduce the risk of the customers’ bankruptcy
filing.
The courts have reached conflicting holdings on whether the new
value defense includes paid, as well as unpaid new value, or is limited
to only new value that remains unpaid as of the bankruptcy filing date.
The United States Courts of Appeal for the Fourth Circuit (covering
Maryland, North and South Carolina, Virginia and West Virginia), the Fifth
Circuit (covering Louisiana, Mississippi and Texas), the Eighth Circuit
(covering Arkansas, Iowa, Minnesota, Missouri, Nebraska and North and
South Dakota) and the Ninth Circuit (covering Arizona, California, Idaho,
Montana, Nevada, Oregon and Washington), now joined by the Eleventh
Circuit (covering Alabama, Florida and Georgia), have held that the new
value defense includes paid new value that was not paid by an “otherwise
unavoidable transfer”, as well as unpaid new value. The United States
Courts of Appeal for the Seventh Circuit (covering Illinois, Indiana and
Wisconsin), and according to prior court decisions and commentators
prior to its recent decision, the Eleventh Circuit, had reached the contrary
holding that new value must remain unpaid on the bankruptcy filing date
in order to be included as part of a creditor’s new value defense.

2

©2018 Credit Research Foundation

Background
The Debtor, Bruno’s Supermarkets (“Debtor”),
was a grocery store chain with more than
60 stores in Alabama and Florida. Blue Bell
Creameries, Inc. (“Blue Bell”) had sold ice cream
and related products on credit terms to the
Debtor. The Debtor had historically been current
in its obligations to Blue Bell, paying Blue Bell
twice per week.
As a result of its deteriorating liquidity position,
the Debtor began slowing down payments to
its creditors in August, 2018. That included
stretching out payments to Blue Bell to just once
per week. The Debtor also cut checks and then
held them for a period of time prior to delivering
them to creditors. As a result of this new “slow
pay” policy, the
Debtor took a longer
time to pay Blue
Date / Time Period
Bell and Blue Bell
received payments
Nov. 7, 2008 – Nov. 11, 2008
from the Debtor at
Nov. 12, 2008
irregular intervals,
Nov. 12, 2008 – Nov. 24, 2008
particularly during
Nov. 25, 2008
the 90-day period
Nov. 25, 2008 – Dec. 1, 2008
from November
Dec. 2, 2008
7, 2008 through
February 5, 2009
Dec. 2, 2008 – Dec. 4, 2008
(“the Preference
Dec. 5, 2008
Period”).

The Debtor’s Bankruptcy Filing and Preference
Action Against Blue Bell
On February 5, 2009, the (“Petition Date”),
the Debtor filed a Chapter 11 petition with the
United States Bankruptcy Court for the Northern
District of Alabama. On September 25, 2009, the
bankruptcy court confirmed the Debtor’s Fourth
Amended Plan of Liquidation. A Liquidating
Trustee (the “Trustee”) was appointed under the
confirmed plan and was authorized to commence
preference actions.
In January 2011, the Trustee commenced a
preference lawsuit against Blue Bell. The Trustee
had sought recovery of the $563,869.37 that
Blue Bell had received from the Debtor during
the Preference Period. Blue Bell asserted the new
value defense and
sought to include
Invoices / Deliveries
both paid and unpaid
Payments the Debtor
from Blue Bell to the
Made to Blue Bell
new value to reduce
Debtor
its preference
$24,271.70
liability.
$43,924.47
$108,872.64

The bankruptcy
court held that
$42,858.51
the trustee was
$55,149.91
entitled to recovery
of $438,496.47 of
$11,523.17
its $563,869.37
$27,485.38
preference claim.
$13,783.29
The bankruptcy
$33,320.61
court had excluded
$41,029.32
all of Blue Bell’s
$26,327.00
asserted new value
based on deliveries
$101,670.75
of goods on credit
$59,980.15
terms to the Debtor
$10,337.94
for which the Debtor
$55,508.85
had tendered
$39,041.37
payment during the
$47,162.09
Preference Period.
$23,737.88
The court limited
Blue Bell’s new value
$28,483.07
defense to only
$10,297.79
new value for Blue
$33,186.46
Bell’s deliveries of
$48,213.42
goods during the
$7,246.81
Preference Period
$37,306.73
that remained unpaid
$1,034.48
on the Petition Date.
The bankruptcy
court relied on an
earlier Eleventh Circuit decision, in Charisma
Investment Co., N.V. v. Airport Systems, Inc. (in
re Jet Florida System, Inc.), to justify limiting
Blue Bell’s new value defense to only unpaid new
value.
$67,821.23

Dec. 5, 2008 – Dec. 8, 2008

Dec. 9, 2008
During the
Dec. 9, 2008 – Dec. 14, 2008
Preference Period
Dec. 15, 2008
the Debtor made 13
separate payments,
Dec. 15, 2008 – Jan. 4, 2009
totaling $563,869.37,
Jan. 5, 2009
to Blue Bell. At least
Jan. 5, 2009
$250,000 of these
Jan. 6, 2009
payments were for
Jan. 6, 2009 – Jan. 12, 2009
goods that Blue
Jan. 13, 2009
Bell had delivered
Jan.
13,
2009 – Jan. 19, 2009
to the Debtor prior
to the Preference
Jan. 20, 2009
Period. Blue Bell
Jan. 20, 2009 – Jan. 29, 2009
had delivered
Jan. 30, 2009
goods, invoiced at
Jan. 30, 2009
$435,705.65 on a
Jan. 30, 2009 – Feb. 2, 2009
daily basis in 1,700
Feb. 3, 2009
separate deliveries,
Feb. 3, 2009
to the Debtor’s
stores during the
Preference Period.
The Debtor’s payments to Blue Bell and Blue
Bell’s deliveries to the Debtor are summarized in
the chart.
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hinders Section 547(c)’s policy objective of
encouraging creditors, particularly vendors like
Blue Bell extending short-term credit, to continue
extending credit to financially distressed debtors,
and thereby reduce the risk of the debtor’s
subsequent bankruptcy filing. The Eleventh
Circuit pointed out the adverse impact of limiting
the new value defense to only unpaid new value
by presenting a hypothetical of a vendor/creditor
shipping $1,000 of goods to a debtor every other
week and the debtor paying for these goods one
week after delivery during the preference period.

Blue Bell filed an appeal to the United States
District Court for the Northern District of
Alabama. In addition, Blue Bell, with the Trustee’s
consent, sought permission to appeal the
bankruptcy court’s decision to the Eleventh
Circuit. The Eleventh Circuit granted this request
and considered whether Blue Bell’s new value
defense includes both paid and unpaid new value.

The Eleventh Circuit Allows Paid New Value as
Part of Blue Bell’s New Value Defense
The Eleventh Circuit reversed
In this hypothetical, the vendor
Transfer from
Transfer from
and vacated the bankruptcy
Creditor to Debtor
Debtor to Creditor
reduced its preference liability
court’s ruling, holding that
by $4,000 if the creditor’s new
Transfer 1
$1,000 in goods
Section 547(c)(4) allows both
value defense included goods
Transfer 2
$1,000 in cash
paid and unpaid new value.
the vendor had delivered to the
The court first noted that its
Transfer 3
$1,000 in goods
debtor during the preference
statement in Jet Florida System
Transfer 4
$1,000 in cash
period that were thereafter paid.
that new value must remain
Transfer 5
$1,000 in goods
Counting paid new value reduces
unpaid on the bankruptcy filing
Transfer 6
$1,000 in cash
the vendor’s preference liability
date is dictum and not binding
Transfer 7
$1,000 in goods
from $5,000 to the debtor’s last
precedent. The Eleventh Circuit,
payment of $1,000, for which the
Transfer 8
$1,000 in cash
in the Jet Florida System case,
creditor had not subsequently
Transfer 9
$1,000 in goods
did not consider whether a
provided new value to the debtor.
creditor could include paid for
Transfer 10
$1,000 in cash
The vendor would have been
new value as part of its new
Debtor’s Bankruptcy Filing
subject to the full preference
value defense or whether new
liability of $5,000 and lose the
value must remain unpaid. As a
benefit of $4,000 of new value
result, the Eleventh Circuit now
that
the
Debtor
had
subsequently repaid if the
could consider whether Section 547(c)(4) allows
new
value
defense
is
limited to only unpaid new
a creditor to assert both paid for new value, as
value.
well as unpaid new value, as part of the creditor’s
new value defense.
Finally, the Eleventh Circuit noted that a creditor
cannot include paid new value as part of its
The Eleventh Circuit concluded that Section
new value defense where the payment for the
547(c)’s text is clear that new value need not
new value is unavoidable for reasons other
remain unpaid. The relevant portion of Section
than Section 547(c)(4)’s new value defense.
547(c)(4) only excludes new value that is paid by
Where the new value is paid by a transfer that is
“an otherwise unavoidable transfer”. A creditor
subject to another preference defense, such as
can include paid new value as part of its new
Section 547(c)(2)’s ordinary course of business
value defense to reduce its preference liability,
defense, or Section 547(c)(1)’s contemporaneous
as long as the payment for the new value is itself
exchange for new value defense, the payment for
avoidable.
new value would be an unavoidable transfer that
disqualifies the creditor from including that paid
The Eleventh Circuit also noted that the
for new value as part of the creditor’s new value
statutory history of Section 547(c)(4) supports
defense.
its conclusion that new value need not remain
unpaid. Section 60 of the Bankruptcy Act, the
Conclusion
predecessor of Section 547(c)(4), limited the
new value defense to only unpaid new value.
The Eleventh Circuit’s holding that a creditor can
include paid new value as part of the creditor’s
Congress’s enactment of 547(c)(4), that omitted
new value defense should significantly reduce the
section 60’s unpaid new value requirement,
creditor’s preference liability. The Eleventh Circuit
showed Congress’s intent to expand the new
joins other U.S. Circuit Courts of Appeal that have
value defense to include paid, as well as unpaid,
allowed paid for new value. Only the Seventh
new value.
Circuit, “without much discussion” according to
the Eleventh Circuit, rejects paid new value and
Finally, the Eleventh Circuit stated that limiting
limits the new value defense to unpaid new value.
the new value defense to only unpaid new value
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About the Author:
Bruce S. Nathan, Partner
in the firm’s Bankruptcy,
Financial Reorganization &
Creditors’ Rights Department,
has more than 30 years
experience in the bankruptcy
and insolvency field, and is a
recognized national expert on
trade creditor rights and the
representation of trade creditors in bankruptcy
and other legal matters.

It will be interesting to see whether the Seventh
Circuit eventually falls in line with this emerging
Circuit Court of Appeals consensus view, adopted
most recently by the Eleventh Circuit, that the
new value defense includes both paid and unpaid
new value.
What a way to start the fall of 2018 as we look
forward to the holiday season!
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CRF Fall Forum
Salt Lake City

October 22-24, 2018

Topics Driven by you - FOR YOU!
• Here Come The Judges – Thru the efforts of CRF’s Friends of the Foundation –
Pachulski Stang Ziehl & Jones LLP – CRF will conduct an interactive panel discussion
with not 1, not 2 but 3 practicing Bankruptcy Judges CLICK HERE for more information

• Practitioner’s Corner – Hear from the “Pepsi Team” on how RPA and AI have become an
embedded part of their processes
• Everything you always wanted to know about Cryptocurrencies
• Escheatment – Karen Anderson of KPMG will offer updates on and insights into
compliance procedures and techniques for risk avoidance strategies as it relates to
unclaimed property

• Jessica Butler, Principal of Attain Consulting Group will review the outputs and highlights
of her recently conducted extensive survey on deductions and chargebacks
• Economic Update from the Federal Reserve Senior Economist and Economic Adviser,
William Strauss
• The CRF Open Forum – Real time peer-to-peer exchanges of issues, needs and solutions
• And more!

For hotel, registration and other information CLICK HERE
In addition, there are five user group meetings from which to choose, conducted by expert
Service Providers. These sessions offer detailed information on state-of-the-art technology
and practices for today's top credit professionals.
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Named by The Credit Research Foundation as a Platinum Partner, Commercial
Collection Agencies of America is proud to offer a superior certification program
Standards of the unparalleled certification:
4 Rigorous Requirements - set by an Independent Standards Board, comprised of a cross-section of the ARM
industry, ensure agencies’ accountability and professionalism
4 Proper Bonding & Licensing - agencies are required to obtain surety bond coverage and be licensed or
registered in the cities and states in which they have offices, as required by law
4 Financial and Operational Oversight - review of trust accounts, random audits and on-going evaluations
conducted by knowledgeable industry professionals
4 Education - annual continuing education requirements strengthen members’ expertise.

Choose an agency whose certification is the prototype and standard
for third party commercial agency membership within the CRF.
For more information, please contact Executive Director,
Annette M. Waggoner at awaggoner@commercialcollectionagenciesofamerica.com or call 847-907-4670
or visit our website at www.commercialcollectionagenciesofamerica.com

CCofA_Gold-Platinum_Ad.indd 1

3/30/16 11:05 AM
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Cybersecurity: Don’t Let the Spotlight on European Regulations
Distract You From Regulations Closer to Home
By: Evan Pilchik, Esq. and Erik Weinick, Esq.
Otterbourg, P.C.
While the recent focus of the popular and
business press has seemingly been exclusively
on the European Union’s General Data Protection
Regulation (“GDPR”), state-side enterprises
should not forget the requirements and best
practices set forth in state-level regulations such
as the New York State Department of Financial
Services (“DFS”) Cybersecurity Regulation 23
NYCRR 500 (the “NY Cyber Regulation”). Unlike
the GDPR, which focuses on consumer privacy
and the commercialization of consumer data,
the NY Cyber Regulation was established to
address the unauthorized access, disruption and
misuse of information systems and nonpublic
information stored on such information systems
(“Cybersecurity Events”), and to establish a
framework for covered entities to mitigate such
Cybersecurity Events.

5. Recovery from Cybersecurity Events
6. Fulfillment of regulatory reporting
requirements
Risk Assessments and Testing
To appropriately understand the cyber risks
they face, covered entities must conduct a
risk assessment that is performed periodically
and is updated when reasonably necessary.
The required risk assessment must: (a) be
sufficient to inform the design of the covered
entity’s cybersecurity program; (b) allow for
revision of controls to respond to technological
developments and evolving threats; and (c)
consider the particular risks of the covered
entity’s business operations related to: (i)
cybersecurity; (ii) nonpublic information collected
or stored; (iii) information systems utilized; and
(iv) the availability and effectiveness of controls
to protect nonpublic information and information
systems.

The NY Cyber Regulation mandates that covered
entities create and maintain comprehensive
cybersecurity programs and policies. Each
cybersecurity program should be tailored to
address the specific risks identified by each
covered entity. Under the NY Cyber Regulation,
covered entities are not only those directly
licensed by NY DFS, but also includes their
vendors and providers who have been entrusted
with their data.

In addition to initial risk assessments, covered
entities must also continuously monitor or
periodically assess risks through penetration
and vulnerability testing. Penetration testing
conducted by technical experts retained by a
covered entity seeks to circumvent or defeat
security features in order to measure whether
or not unauthorized actors can “penetrate” a
covered entity’s supposedly secure information
systems. Vulnerability testing is not defined in
the NY Cyber Regulation but it includes scans
or reviews of information systems reasonably
designed to identify publicly known cybersecurity
vulnerabilities. Additionally, covered entities
must periodically assess the cybersecurity
practices of any third parties that have access
to the covered entity’s information systems or
nonpublic information. The NY Cyber Regulation
does not specify the scope of this assessment,
but the emerging trend is for covered entities
to require their vendors or business partners to
adopt standardized assessment protocols such
as the one published by the National Institute of
Standards and Technology (“NIST”), a widely
used assessment framework.

In pursuit of the goal of protecting covered
entities and their customers from Cybersecurity
Events, DFS has established six core
cybersecurity functions which any cybersecurity
program must be designed to perform. These
core cybersecurity functions are:
1. Identification of internal and external cyber
risks
2. Use of defensive infrastructure and
implementation of written policies and
procedures to protect information systems
and nonpublic information
3. Detection of Cybersecurity Events
4. Response to and mitigation of the effects of
Cybersecurity Events
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Written Cybersecurity Policies and Procedures
A covered entity’s cybersecurity policy must
contain procedures for protection of its
information systems and nonpublic information,
which have been approved by the board of
directors (or an appropriate committee) or a
senior officer. To the extent applicable to the
covered entity, a cybersecurity policy must
address information security, data governance,
device management, access controls, disaster
recovery planning, systems operations and
availability, systems and network security
and monitoring, systems and application
development, physical security, customer data
privacy, third-party management, risk assessment
and incident response. Well thought out policies
help to ensure that covered entities can promptly
respond to, and recover from, any Cybersecurity
Event affecting the integrity of functionality of
their systems.

qualified third-party service providers to act as
CISO.
Additionally, qualified and continuously trained
personnel must be used to manage cybersecurity
threats and responses. Training is not limited
to these personnel, as all of the covered
entity’s personnel must receive cybersecurity
awareness training. This training must also be
continuously updated to address changing risks
and circumstances. Third parties can be used to
fulfill both the CISO and personnel requirements
but, even if third parties are used to fulfill these
requirements, the covered entity is still ultimately
responsible for ensuring compliance and
providing oversight.
Additional Requirements
In addition to these requirements, there are
other requirements set forth in the NY Cyber
Regulation. These include data encryption,
limiting data access to certain people, enhanced
multi-factor authentication, incident reporting
of every material Cybersecurity Event, and
mandatory annual certification signed by a senior
officer or board member. The requirement for
the mandatory notification process is unique
among state and federal reporting laws in that
it requires a covered entity to inform the DFS of
a material Cybersecurity Event within 72 hours
“from a determination” that such event has
occurred. A Cybersecurity Event is deemed
material if notice is required to any government
body or self-regulatory agency or if the event has
a “reasonable likelihood of materially harming
any material part of the normal operations” of the
covered entity.

Appointment of a Chief Information Security
Officer
One key requirement of the NY Cyber Regulation
which, regardless of regulation, is widely
considered to be a “best practice” is the
designation of a Chief Information Security
Officer (“CISO”). A CISO oversees, implements
and enforces an entity’s cybersecurity program
and policy. The CISO’s responsibilities are wideranging and they require communication with
the covered entity’s senior management and
the board of directors. Among other mandates
under the NY Cyber Regulation (as well as being
a best practice), the CISO must deliver at least
annually a report which assesses the integrity
of the covered entity’s information systems
and exceptions to the policies and procedures,
identifies cyber risks, analyzes the cybersecurity
program’s effectiveness, proposes remedies for
cybersecurity inadequacies, and summarizes
material Cybersecurity Events. The CISO may also
be required to report to the DFS superintendent
upon request.

Covered Entities are Broadly Defined
As mentioned above, there are a broad array of
entities affected by the NY Cyber Regulation.
Covered entities include all individuals and nongovernmental entities operating under or required
to operate under a license, registration, charter,
certificate, permit, accreditation or similar
authorization under New York State’s Banking
Law, Insurance Law or Financial Services Law,
including foreign and out-of-state affiliates of
DFS-regulated entities, along with otherwiseunregulated third-party service providers to
covered entities. Exemptions do exist for covered
entities with fewer than 10 employees, less than
$5,000,000 in gross annual revenue from New
York operations in each of the past three years or
less than $10,000,000 in year-end total assets,
and for certain other covered entities.

While it may be tempting to simply designate an
existing information technology professional as a
CISO, this solution may be short-sighted. Even
experienced IT professionals may not have the
requisite experience and training to serve as a
CISO. Moreover, the day-to-day responsibility
for maintaining system infrastructure may not
leave sufficient time for carrying out a robust
cybersecurity program, which is both pro-active
and reactive. Fortunately for some covered
entities which may not themselves have the
resources for an in-house dedicated CISO, the NY
Cyber Regulation permits the retention of certain
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Transitional Periods and Impending Deadlines
The NY Cyber Regulation, although effective as
of March 1, 2017, provided a six-month grace
period for compliance and did not require covered
entities to submit to DFS annual certificates of
compliance until February 15, 2018.

Conclusion
DHS’s Cybersecurity Regulation 23 NYCRR
imposes significantly broader responsibilities
and accountability on senior executives than
those imposed in prior data regulations. Even
without the threat of non-compliance sanctions,
and even if their own entities are not specifically
covered, executives would be well-advised
to adopt the best practices contained in the
regulation. In addition, senior executives of
organizations should, at minimum, contemplate
whether or not: (i) they are adequately engaged
in their organization’s cybersecurity program;
and (ii) their organization’s insurance coverage is
sufficient, both from a D&O and a cybersecurity
standpoint.

In addition, covered entities had until March 1,
2018 to establish periodic penetration testing
and vulnerability assessments, conduct periodic
risk assessment of information systems, use
multi-factor authentication or risk-based
authentication, provide regular cybersecurity
awareness training, and deliver an annual report
by the CISO to the board of directors on the
cybersecurity program and any risks.
Two more deadlines are still to come. September
1, 2018 is the deadline for compliance with
requirements to maintain audit trails, establish
guidelines for application security, limit data
retention, monitor the activity of authorized
users and detect unauthorized access or use of
nonpublic information by authorized users, and
encrypt nonpublic information. The final deadline
is March 1, 2019, and by that date, covered
entities must implement written policies and
procedures designed to ensure the security of
information systems and nonpublic information
that are accessible to, or held by, third party
service providers.

About the Authors:
Both of the authors are certified as Information
Privacy Professionals (CIPP-US) by the
International Association of Privacy Professionals
(IAPP) and co-founders of the Privacy &
Cybersecurity practice group at Otterbourg
P.C., which counsels firm clients on privacy and
cybersecurity matters.
Evan Pilchik is also a
member of the firm’s
corporate restructure and
finance departments and
represents banks and other
financial institutions in
structuring, negotiating and
documenting a diverse array
of financing transactions and
workouts.

The Scope of Enforcement is Not Yet Clear
The NY Cyber Regulation provides that it will be
enforced by the DFS superintendent “pursuant
to … the superintendent’s authority under any
applicable laws.” Under New York Banking Law,
the DFS superintendent could require covered
entities to pay a penalty up to (a) $2,500 per day
during which a violation continues, (b) $15,000
per day in the event of any reckless or unsound
practice or pattern of misconduct, or (c) $75,000
per day in the event of a knowing and willful
violation.

Erik Weinick is also a
member of the firm’s
litigation practice group
and regularly represents
a diverse group of clients
(including many commercial
and specialty lenders) before
state and federal courts,
regulatory authorities, and
alternative dispute resolution
tribunals.

To date however, the only “public” enforcement
of the NY Cyber Regulation has been that entities
which did not submit their annual certificate of
compliance by the February 15, 2018 deadline
received an email from DFS regarding their
failure. The email stated that the DFS is taking
non-compliance very seriously and that the
DFS assumes that non-compliance is due to a
substantive deficiency.
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ON LOWERING DEBT DELINQUENCIES

Higher rates of return, faster results.
More cash flow for your business.

$
HELP
Collections | Aging Receivables | We’re Here to Help
Since 1972, AG Adjustments (AGA) has been committed
to ensuring our clients - from small businesses to
Fortune 500 companies - the highest possible rate of
return on outstanding receivables. For over 45 years
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customers. Work With Experienced Agents. Get Instant
Portfolio Updates - Anytime, Anywhere. Benefit From
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MAILING ADDRESS AG Adjustments | PO Box 9090 Melville, NY 11747
CORPORATE HEADQUARTERS AG Adjustments | 740 Walt Whitman Rd. Melville, NY 11747
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U.S. Macro Outlook: Mistakes Will Happen

Risk-taking, leveraged lending and fiscal and monetary policy bear watching for misstep
By: Mark M. Zandi
Chief Economist
Moody's Analytics
Overview
•

•
•
•

•

made substantial reforms to the financial system
in the wake of the crisis. The system is on much
sounder ground than a decade ago and much
less likely to suffer another crisis, at least not on
the same scale.

The financial system is on much sounder
ground than a decade ago and much less
likely to suffer another crisis, at least not on
the same scale.
Dodd-Frank regulatory reforms have been
the most important in addressing problems in
the financial system.
To be sure, despite all these efforts and
others, there will still be missteps by the
financial system, and even crises.
So-called leveraged lending has taken
off recently, creating concern that highly
indebted nonfinancial businesses will have
difficulty navigating the next recession.
Complicating matters for regulators are
current fiscal and monetary policies, which
are procyclical and threaten to pump up risktaking even more.

The Dodd-Frank regulatory reforms are the most
important. They include requiring the banking
system to hold much more capital—the cushion
required to absorb losses the system suffers
on its lending. The ratio of Tier 1 capital (the
highest quality capital) to assets at commercial
banks has risen to a rock-solid 13%, compared to
no more than 10% leading up to the crisis.
Systematically important financial institutions—
those that threaten the entire system if they
fail—must hold more.

The system also has much stiffer liquidity
requirements and better risk management
practices, including
a stress-testing
It has been a decade
process that requires
Banking System Has Lots of Capital
since the financial
large financial
Commercial banks Tier 1 capital ratio
crisis hit with full
institutions to
force. There has
13.5
be prepared for
been much economic
13.0
events similar to
progress since then.
12.5
the financial crisis.
U.S. unemployment,
12.0
Prior to the crisis,
which peaked at 10%
11.5
institutions had
at the worst of the
11.0
difficulty determining
ensuing recession,
10.5
the implications of
is now below 4% and
macroeconomic
10.0
set to fall further.
events such as
9.5
Incomes and profits
spiking oil prices,
9.0
are growing strongly,
00
02
04
06
08
10
12
14
16
18 rising interest rates,
and house and stock
or falling real estate
Sources: FDIC, Moody’s Analytics
prices are at record
and stock prices on
highs. Household
Feeling Good (For Now), September 2018
1
their loan losses,
debt loads are light.
profitability and capital. They have a good grip
The benefits of the better economy haven’t
on this now, and are prepared.
reached everyone, but most Americans are
enjoying better finances.
In addition, there is in place a clear process
for resolving failing financial institutions that
Sound financial system
pose a systemic threat. There was no such
Especially encouraging for the economy’s
process in place prior to the financial crisis, and
longer-run performance is that policymakers
policymakers resolved each failing institution

12

©2018 Credit Research Foundation

from Bear Stearns
to Lehman Brothers
to Fannie Mae
and Freddie Mac
differently.

Regulators prior to
the crisis explicitly
Difference between 3-mo Libor and Treasury bill yields, ppt
avoided the use of
5.0
macroprudential
FDIC guarantees
TARP fails to
4.5
tools. The Federal
bank debt
pass Congress
4.0
Reserve under
No TARP asset
3.5
Investors, not
then-Chairman
Bear Stearns
purchases
3.0
hedge funds Bear Stearns
knowing where
Alan Greenspan
collapse
liquidate
2.5
the government
took the view that
Lehman
failure
backstop stood, were 2.0
regulators were
Bank stress
1.5
spooked and ran for
unable to identify
tests
1.0
the proverbial door,
whether bubbles
Fannie/Freddie
Bank funding
0.5
precipitating the
were developing
takeover
problems
0.0
crisis.
in asset markets,
07
08
09
10
such as the housing
Sources: Federal Reserve, Moody’s Analytics
Large institutions
or commercial real
Feeling Good (For Now), September 2018
3
must also write a
estate markets, and
living will, a kind of cookbook that provides
did not feel it appropriate to weigh against them.
step-by-step instructions on how regulators
If there was a bubble and it burst, they reasoned,
should wind them down, if necessary. This
they would be able to use monetary policy to
is a theoretical exercise, so it is unclear how
support markets and the economy if needed.
such a process would work out in real time.
They were clearly wrong.
But regulators are much more likely to avoid
a meltdown with a cookbook in hand than by
The Federal Reserve is currently considering
improvising on the fly.
whether to use another new tool that it got with
Dodd-Frank, namely the countercyclical capital
Despite the higher capitalization and increased
buffer. If the Fed believes that current credit
regulatory oversight of the banking system post- conditions are too frothy, it can raise capital
crisis, banks remain very profitable.
levels for large banks to make it more costly for
those institutions to be so aggressive in their
With the recent corporate tax cut, after-tax
lending. The Bank of England has the same tool,
return on assets for the entire banking system
which it used after the Brexit vote by lowering
is back where it was prior to the crisis, when the capital standards to support markets and the
housing bubble inflated loan growth and masked economy.
developing credit problems.
Consumer protection
Macroprudential policy
It is especially unlikely that household lending
The Federal Reserve and other regulators are
will be at the root of the next financial crisis. The
willing and able
Consumer Financial
to use so-called
Protection Bureau,
Banks Are Profitable
macroprudential
also formed as part
Commercial banks after-tax return on assets, %
tools to address
of Dodd-Frank, is
1.50
problems developing
now looking over
in the financial
consumer and
1.25
system. For example,
mortgage lending
1.00
not too long ago
practices. Many
regulators issued
households are not
0.75
guidance to banks
in a position to fully
to be more cautious
evaluate the loan
0.50
in their lending on
products they take
0.25
multifamily real
on. Most pre-crisis
estate projects,
subprime mortgages
0.00
because there was
had interest rates
00
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04
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08
10
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14
16
18
growing evidence
that adjusted
Sources: FDIC, Moody’s Analytics
of overbuilding.
two years after
Feeling Good (For Now), September 2018
2
And several years
their origination;
ago regulators worried about lending to highly
homeowners were taken by surprise when their
leveraged companies and issued guidance to
monthly mortgage payments jumped, ultimately
rein it in. That cooled things off, for a while.
forcing many into default.

Botched Resolution Process Ignites Crisis
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Combined with new rules making it more
difficult to extend loans to households that can’t
financially support them—the qualified mortgage
rule is a good example—it is now more difficult to
make bad consumer lending decisions.

These institutions are generally not as large as
the money center banks, but they are critical to a
well-functioning financial system. They are also
vulnerable to liquidity squeezes since many rely
on the big banks for lines of credit and shortterm funding markets, both of which can quickly
shut down in a risk-off environment. The next
financial event or crisis will likely emanate from
this shadow system.

Missteps will happen
To be sure, despite all these efforts and others,
there will still be missteps by the financial
system, and even crises. As the nightmare of a
The financial system is in a much better place
previous recession fades, risk-taking increases.
than it was 10 years ago, and the next crisis
Businesses
appears a long way
eventually make
off, but regulators
investments
The
Shadow
System
Expands
will need to be
that don’t pay
vigilant.
%
of
mortgage
originations
originated
by
nonbanks
off, developers
0.8
overbuild, and
Procyclical policy
All mortgages
creditors extend
0.7
Sold to GSEs
too much credit.
Complicating
0.6
Sold to GNMA
It took longer than
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0.5
usual after the
regulators are
0.4
Great Recession
current fiscal
0.3
for risk-taking to
and monetary
revive, likely due to
policies, which are
0.2
the severity of that
procyclical and
0.1
downturn, but it has.
threaten to pump
0.0
up risk-taking even
01
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Most notable today
more. Large deficitSources: Federal Reserve, Brookings, Moody’s Analytics
is heightened
financed tax cuts
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4
lending to already
and increases in
highly indebted nonfinancial businesses. This so- government spending are fueling growth, pushing
called leveraged lending has taken off recently,
unemployment lower, and are behind the recent
creating concern that these companies will have
surge in consumer and business confidence.
difficulty navigating the next recession and that
Small businesses have never been as upbeat,
resulting bankruptcies and losses will stress the
and the only time consumers have felt better
economy and financial system. Regulators appear was in the midst of the internet bubble around
to be on increasing alert to this potential problem Y2K. Even though the fiscal stimulus will begin
and may utilize
to fade by the end
macroprudential
of next year, under
... by requiring banks to hold more capital
steps to address
the assumption that
and be more liquid, risk-taking is shifting to
it. The sooner the
the next Congress
the less regulated and more opaque part of
better.
and President Trump
the financial system known as the shadow
won’t come to
system. The shadow system is made up of an
More broadly, by
terms on more tax
array of non-bank institutions, including asset
requiring banks to
cuts and spending
hold more capital
increases, everyone
managers, derivative exchanges, payment
and be more liquid,
still has plenty of
processors, insurance companies and
risk-taking is shifting
time to overextend
pension funds.
to the less regulated
themselves.
and more opaque
part of the financial system known as the shadow Monetary policy also remains highly
system. The shadow system is made up of an
accommodative. The neutral federal funds rate—
array of non-bank institutions, including asset
that rate consistent with the economy growing at
managers, derivative exchanges, payment
its potential—is estimated at closer to 3% than its
processors, insurance companies and pension
current 2%. The Federal Reserve is normalizing
funds.
monetary policy, but according to its own script
a 3% funds rate isn’t in the cards until mid-2019.
And by then, the neutral rate could be even
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About the Author:
Mark M. Zandi is chief economist
of Moody’s Analytics, where
he directs economic research.
Moody’s Analytics, a subsidiary
of Moody’s Corp., is a provider
of economic research, data and
analytical tools.
Dr. Zandi conducts regular briefings on
the economy for corporate boards, trade
associations, and policymakers at all levels.
He is often quoted in national and global
publications and interviewed by major news
media outlets, and is a frequent guest on CNBC,
NPR, CNN, Meet the Press, and various other

higher—we estimate the long-run neutral rate to
be closer to 3.5%. Cheap credit is rocket fuel
for risk-taking.
The upshot: Although a financial crisis on the
scale of the last one a decade ago is now much
less likely given the reforms put in place, there
still can be financial slip-ups serious enough to
undermine even an economy as strong as we
have today. Indeed, it is in the best of times,
like now, when the errors are made that are the
fodder for the next recession.

national networks and news programs.
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The U.S. Supreme Court Speaks to Suppliers on Documenting a
Customer and Guarantor’s Assets Who Later Files Bankruptcy
By: Scott Blakeley, Esq.
Blakeley LLP

On the new account stage where an applicant is
scored as a high credit risk, the credit team may
consider credit enhancements to offset the risk
while offering terms. Likewise, when a customer
is rescored at a higher credit risk because of
risk flags, the credit team may consider credit
enhancements to limit risk with the existing
customer. With the small to mid-sized corporate
customer, the credit team may request personal
guaranty. With the sole proprietor, the credit team
may request disclosure of personal assets.
The U.S. Supreme Court recently considered
whether a debtor can discharge through
bankruptcy a common form of debt through
fraudulent conduct. The Court’s ruling highlights
the need for due diligence by the credit team in
documenting credit risk. The following narrative
discusses the Court’s ruling and best practice for
the credit team in documenting a debtor’s asset.
The U.S. Supreme Court Considers Whether
Debtor Can Discharge Creditor’s Debt
In the case considered by the Supreme Court, a
creditor demanded payment on past due invoices
from the debtor. The debtor promised to repay
the past due debt by paying the debt through
a tax refund. The debtor received the refund
but did not pay the creditor. In response to the
debtor’s failure to use tax refund proceeds to
pay off past due debt, the creditor filed suit and
obtained a judgment. The debtor filed a Chapter
7 bankruptcy petition to discharge the creditor’s
debt. The creditor filed an adversary proceeding
alleging that their debt was nondischargeable
pursuant to Bankruptcy Code section 523(a)(2)
(A) as it was obtained through fraud. This section
provides:
(a) A discharge under section 272, 1141,
1228(a), 1129(b) of this title does not
discharge an individual debtor from
any debt ... (2) for money, property,
services, or an extension, renewal,
or refinancing of credit, to the extent
obtained by —(A) false pretenses,
a false representation, or actual
fraud, other than a statement

respecting the debtor's or an
insider's financing condition;
Bankruptcy Code section 523(a)(2)(A) (emphasis
added).
Based on this provision of the Bankruptcy Code,
the debtor moved to dismiss the adversary claim
because his false statements were made with
respect to his financial condition. The bankruptcy
court denied the debtor’s motion to dismiss,
finding the creditor’s debt was nondischargeable.
The bankruptcy court found the debtor made a
false representation regarding the tax return and
the creditor was harmed.
The U.S. District Court affirmed. The Court of
Appeals for the 11th Circuit reversed. The creditor
appealed to the U.S. Supreme Court.
Elements of A Nondischargeable Action
When a debtor that files bankruptcy defrauds
a supplier, the supplier may be able to have its
claim "ride through" bankruptcy. A supplier may
also seek to have its particular debt to be ordered
non-dischargeable, or object to the debtor's
discharge, wherein all of the debtor's debts are
ordered nondischargeable.
The nondischargeable provisions of the
Bankruptcy Code provide that the debtor must
be an individual. Thus, if the supplier sold to a
sole proprietorship, or holds a personal guarantee
on a sale to a corporation, LLC or partnership,
the supplier has a claim against an individual.
There are no nondischargeable claims against a
corporation, as the corporation is not entitled to
a discharge in bankruptcy. If the supplier sold to
a corporation, and the insider of the corporation
filed bankruptcy, the supplier may still have a
nondischargeable claim against the individual,
but must establish an alter ego claim against the
insider. (An alter ego claim is a legal doctrine by
which a court of law holds individual shareholders
liable for a corporation's debts if the corporation
is deemed to be nothing more than an "alter ego"
of the corporation's owners.)
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What it Means for the Credit Team?
What this means for the credit team is that any
statement or representation about a debtor’s
financial condition should be obtained in writing—
regardless of whether it is a statement about
a single asset or a financial statement—if this
statement is being relied upon to extend credit or
services. For example, if the credit team insists on
a personal guaranty as a condition for extending
credit, the credit team should insist on a personal
financial statement from the guarantor. By
contrast, if the credit or sales team were to rely
on a guarantor’s oral representations as to ability
to honor the credit sale, such oral representations
may fall short based on the Supreme Court’s
decision if the debtor files bankruptcy.

Where property is obtained by the debtor's false
pretense, false representation or actual fraud,
such a claim may be excepted from discharge.
Under the fraud nondischargeable provision, the
supplier may establish either oral or written fraud
by the debtor. With the oral fraud, the supplier
must establish fraud and its reasonable reliance
on the debtor's representation. If the fraud is
in writing, the supplier must establish that the
false financial statement is materially misleading,
and the supplier reasonably relied on the false
financial statement.
The Supreme Court’s Reasoning
The Bankruptcy Court found that a statement
about a single asset is not a “statement
respecting the debtor’s financial condition.” The
Eleventh Circuit reversed. They interpreted the
term “respecting” to be broad and encompass a
single false statement about a single asset.

The Supreme Court stated that creditors are
not left “powerless” by this opinion and are still
afforded the protection of Bankruptcy Code
section 523(a)(2)(B), so long as they get the
representation in writing. While the Supreme
Court did not find that every statement regarding
a single asset is equal to a statement respecting
the debtor’s financial condition, the reasoning
in this case points towards this being the rule
and not the exception. The takeaway from
this case: credit teams should receive debtor
representations in writing to be on the safe side.

The Supreme Court agreed with this reasoning,
stating that a “statement about a single asset
can be a ‘statement respecting the debtor’s
financial condition’” and affirmed the Eleventh
Circuit ruling. Section 523(a)(2)(A) only renders
false representations nondischargeable where
the debtor is making a statement other than
respecting his financial condition. Thus, in this
situation § 523(a)(2)(B) would apply, which
requires that a false statement be made in
writing. The holding is that an individual debtor
may make an oral false statement about a single
asset to a creditor and discharge the creditor’s
claim in his or her bankruptcy.

About the Author:
Scott Blakeley is a principal
with Blakeley LLP, where he
practices creditors’ rights and
bankruptcy.
His e-mail is:
seb@blakeleyllp.com

Please don't forget ...
To include CRF in your
2019 budget.
See page 40
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In Pursuit of a Better U.S. Payment System:
A Status Report for the Credit Research Foundation Community
By: Mary Hughes
Federal Reserve Bank of Minneapolis
Editor’s Note: The Credit Research Foundation
has been working with the author and the
Business Payments Coalition (BPC) for the past
several years towards the goal of designing,
improving and enhancing B2B payments and
remittance detail within the US payments
network. CRF has hosted meetings with the BPC,
sponsored webinars and published numerous
articles for the education of our community
about this dynamic and evolving change to our
discipline.

data needs for simple remittance information
that can be easily adopted by small to medium
businesses (SMBs).

From 2015 to 2018 the Federal Reserve Banks
convened a diverse array of stakeholders to
identify and assess alternative approaches
for implementing safe, resilient, ubiquitous,
faster and more efficient payments capabilities
in the United States. This synopsis provides
links to outputs, resources and deliverables
from those efforts. Visit the website
fedpaymentsimprovement.org to learn more and
to engage in current activities.

To keep up to date on the latest in payment
system improvement topics, sign up to be a
member of the FedPayments Improvement
Community.

Get Involved
The inaugural FedPayments Improvement
Community Forum will be hosted at the JW
Marriott in downtown Chicago. The Forum will
begin at 12:00 p.m. CT on October 3, 2018 and
will conclude by 5:00 p.m. CT on October 4.
Register at this link.

Want to Catch Up?
Read these 2018 press releases:
• Federal Reserve Board Announces ISO 20022
Commentary Period (07/05/18)
• Industry Group Takes Step Forward with
Release of Draft Faster Payments Governance
Framework (04/24/18)
• Federal Reserve to Study Payments Fraud and
Security Vulnerabilities (03/29/18)
• Secure Payments Task Force Publishes
Payment Lifecycles and Security Profiles
(03/16/18)
• Fed Prepares for Next Phase of Payments
Security Effort as Secure Payments Task
Force Concludes (03/01/18) Concludes
(03/01/18)

Faster Payments
The Faster Payments Task Force concluded its
work in July 2017. A collaborative industry work
group, the Governance Framework Formation
Team facilitated by the Federal Reserve, is
now defining the faster payments governance
framework for the proposed new U.S. Faster
Payments Council.
Payments Security
The Secure Payments Task Force concluded
in March 2018 and has transitioned its work to
the new FedPayments Improvement Community
(see below). A study is currently underway (to be
published on fedpaymentsimprovement.org later
in 2018) measuring payment fraud and associated
costs; it will also identify causes and contributing
factors to payment fraud. In addition, look for an
update on fraud related findings from the Federal
Reserve Payments Study soon.

About the Author:
Mary Hughes is a Senior
Payments Consultant in
the Payments, Standards,
and Outreach Group of
the Federal Reserve Bank
of Minneapolis.
She has been active in
the Business Payments
Coalition since 2013.

Payment Efficiency
Find out about the latest endeavors on the
Business Payments Coalition website. Notably,
the Coalition recently published Simple
Remittance Requirements (PDF) which defines
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New Mininum Remittance Data Guidelines Help
Small Trading Partners Apply Payments
By: The Business Payments Coalition

Editor's Note: The Business Payments Coalition is
a volunteer group of organizations
and individuals working together to promote
greater adoption of electronic business-tobusiness (B2B) payments and remittance data.
CRF is a member of the Business Payments
Coalition.

accounting packages will support the remittance
data categories defined in the paper. The work
group also noted inconsistencies in terminology
and defined major terms to promote clarity.
Data elements described in Simple Remittance
Requirements are needed regardless of the
payment type used. Three levels of data
elements are defined, graduated from simple to
more complex (see graphics on next page).

Accounts receivable (AR) and accounts payable
(AP) practitioners from large companies know
firsthand that many of their smaller trading
partners have difficulties sending and receiving
electronic payments and related information.
In general, accounting software geared to
small businesses is less complex and houses
less data than major Enterprise Resource
Planning (ERP) systems. Additionally, there is
a great deal of variability in the capabilities of
accounting software used by small businesses.
Payments sent by small business accounting
software often are accompanied by very limited
remittance data – information about the purpose
of the payment.

In conclusion, addressing payment remittance
details is an important step in helping SMBs
implement electronic payments on both the
sending and receiving sides. Enabling SMBs to
move away from checks and adopt electronic
payments is beneficial for everybody in the
supply chain.
Download a free copy of Simple Remittance
Requirements for more information and
additional details on the data elements outlined
above.

On the receiving side, small businesses, like
their larger trading partners, require specific
information to apply and reconcile incoming
payments to invoices. However, currently many
small businesses simply are not getting (or
are unable to access) the needed remittance
information with electronic payments. As a
result, they struggle to apply and reconcile
payments they receive.

The Business Payments Coalition encourages
continued industry discussion to achieve
straight-through-processing and will use this
foundational work product in its ongoing efforts
to promote adoption of electronic payments
and remittance exchanges. Participation in the
Coalition is free and is open to any individual or
organization interested in its goal of making B2B
payments more efficient across the end-to-end
process. The Coalition accomplishes this goal by
promoting B2B payments solution development
and education through regular conference calls,
in-person meetings and webinars. The Coalition
also sponsors and facilitates workgroups that
develop educational, technical and standards
material, such as the Simple Remittance
Requirements document described in this article.
Visit the Coalition’s website to learn more and to
join.

The Business Payments Coalition convened a
work group of subject matter experts to address
these problems. The “Simple Remittance
Requirements” paper published in May 2018
defines a minimal, viable set of remittance
data that small and medium businesses (SMBs)
need for cash application and reconciliation.
This resource will help businesses address the
remittance data needs of SMBs. AP and AR
practitioners can leverage Simple Remittance
Requirements when they onboard smaller
trading partners. It is also intended to be a
useful reference for payment service providers
and accounting software companies. Ideally all
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Increase Your Sales!
The competitive advantages of UCC Filings.

Implement a UCC filing program to experience
these widespread benefits:
Minimized financial risk
Reduced DSO
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Wait, “increased sales” – you are wondering if you read that correctly – yes, increased sales! UCC filing is more
than reducing risk; it’s about the opportunity to expand your market, by providing you with the security needed
to sell to marginal accounts and by providing the added security needed to increase existing clients’ credit lines.
Take the steps to reduce your risk today! In a sampling of recent bankruptcy cases, NCS UCC Services found
that unsecured creditors received, on average, 9.3 cents on the dollar, compared to secured creditors
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Toys 'R' Us Mascot Continues to Make Kids Smile
By: Tom Diana
Communications Manager
Credit Research Foundation

Ken Rosen, Partner at
Lowenstein Sandler
LLP, is an attorney who
is very experienced in
handling bankruptcy
and liquidation
cases. Although a
tough negotiator for
creditors, he recently
showed his softer side
in a decisive action
involving a giraffe that
will bring a smile to
the faces of children
confronting medical
challenges. Not a
real giraffe . . . but a
massive 560-pound,
16-ft tall, steel and
fiberglass Geoffrey
the Giraffe statue
- the same one that
served as the iconic
symbol of Toys ‘R’
Us at its Wayne, New
Jersey headquarters.

Rosen and Maltifano
teamed up to finance
the removal, shipping
and relocation of the
statue. “We thought it
would be a pretty cool
thing to donate it to
the children’s hospital,”
Rosen said. He made
a deal with Maltifano
that if he paid to tear
it down, Rosen would
pay to ship it and
re-assemble it at the
hospital. The entire
project totaled about
$16,000.

Geoffrey the Giraffe’s
new journey and
mission - to help
sooth anxious and
scared children
that are confined to
the hospital - has
generated a lot of
attention. The story
Toys ‘R’ Us has
has been featured on
become another
various radio, TV and
GEOFFREY'S NEW DIGS — At his new home in the lobby
recent casualty in
print news outlets,
of Bristol-Myers Squibb Children’s Hospital at Robert Wood
the economic decline
such as Bloomberg
Johnson University Hospital in New Brunswick, NJ, Geoffrey
of brick-and-mortar
and the Wall Street
stands with several patients and their parents. Next to
retail stores and its
Journal. Rosen also
Geoffrey is Jack Morris, chairman of the hospital board, and
merchandise was
received a letter from
on the far right is John Gantner, CEO of the hospital.
recently liquidated.
a woman who wanted
Thanks to the
to personally thank
generous spirit and
him (and Geoffrey),
quick action of Rosen and Joseph Malfitano,
recounting the many smiles it brought to her
Geoffrey the Giraffe now has a new home in
child during extended stays at the hospital.
the lobby of Bristol-Myers Squibb Children’s
Hospital in New Brunswick, NJ. Rosen serves on
The only thing Rosen asked for in return was
the board of trustees of Robert Wood Johnson
a picture of himself standing next to Geoffrey
Barnabas Health care, which owns the hospital,
for his 5-year-old grandson. As you might
and Malfitano is a liquidation consultant who was have guessed, Rosen was able to successfully
involved in the Toys ‘R’ Us case.
negotiate for that - and is now known as
“Superhero Grandpa”! Well done gentlemen!
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CRF August EXPO and Forum
Orlando, Florida

With more than 60 premier industry partners to the community, offering
insights into the latest in technology and service offerings and a
diverse and executive-level series of presentations, the Credit Research
Foundation was once again supported by its community with another sold
out Forum.
The feedback from the meeting has been extraordinarily positive and sets
CRF up for its final in-person Forum of the year in Salt Lake City, Utah.
The October 22-24 Forum features a SPECIAL EDUCATIONAL PROGRAM
and is heavily buoyed by another incredible agenda addressing a myriad of
today’s top issues.

Come join us in Salt Lake City

where the focus is always on you!!!
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CRF Forum Speakers and Presenters
Orlando, Florida
August 13-15, 2018

Bill Balduino

Yesinne Alvarez

Gregory Garrett

Steve Bridges

Andrew Behlmann
Theresa Harrison

Bruce Nathan

Kris Citera
Anthony Scriffignano

Chris Caparon

Bill Strauss

Mike Treleaven

Frank Sebastian

Matt Skudera

Photos by Tom Diana
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Thank You!
To our Presenters at the August Forum in Orlando
Protecting Your Company in the Age of Electronic Transactions and Social Media
Bruce Nathan Esq and Andrew Behlmann Esq, Lowenstein Sandler LLP
Theresa Harrison and Kris Citera, ABC Supply Co Inc
Economic Update
William Strauss, Federal Reserve Bank of Chicago
What to Know About the New World of Cyber Insurance
Steve Bridges, Esq, JLT Specialty, USA
Technology in a Financial Shared Services Environment
Chris Caparon, Cforia Software
Transforming Credit Management with Artificial Intelligence
Anthony Scriffignano, Ph.D., Dun & Bradstreet
Cyber Security Best Practices
Gregory A. Garrett, BDO USA LLP
The Morphing Discipline of Tomorrow’s Order-to-Cash Leadership
Yesinne Alvarez, Federation of Credit & Financial Professionals
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Approve More Small Businesses for Larger Sales
By: Pam Ogden
President
Business Credit Reports
Small businesses are a critical component of
the American economic engine, contributing
about half of the gross domestic product of the
US. Companies that undervalue this all-important
segment are leaving money on the table.

the company issuing credit to the small business
is granting less credit, thereby limiting the
revenue opportunity.
Combining Multiple Credit Data Sources is the
Key
The problem of incomplete credit records on
small businesses is solved by leveraging multiple
credit bureaus in the credit granting process. If
each credit bureau has a piece of the complete
picture, putting them all together delivers a full
360-degree view of the company. With three
major credit bureaus and several others with
strength in particular industries, the only way to
get a complete credit picture of a small company
is to pull them together.

In any credit deal, you want to extend as much
credit as possible without exceeding acceptable
risk levels to generate the biggest sales possible.
This principle is not limited to only large, wellestablished companies with dozens or hundreds
of tradelines. The same applies to smaller,
growing companies that may have more limited
credit records. The challenge is in collecting
enough information on the smaller company to
establish a certain level of comfort on the risk
front. The more information, the better, of course.

Many credit managers employ a first-pull/secondpull practice whereby they check one credit
bureau first, and then cascade to additional
bureaus for additional information as needed. The
drawback with this approach is you are paying
for multiple reports to multiple providers and
those reports are separate reports. Also, a hit
on the first pull may result in a credit approval
without proceeding to the second pull, which may
indicate a higher credit limit.

Smaller Companies Have Thinner Credit
Records
Companies that issue credit are not required
to report their payment data to all of the credit
bureaus. In fact, they are generally not required to
report payment activity at all. The credit bureaus
all have data acquisition teams whose sole job
is to get lenders, manufacturers, distributors,
utilities and other companies to send them their
account data to build and update the credit
bureau’s database.

A more efficient and economical approach is to
utilize a business credit information provider that
combines the data and analytics from multiple
credit bureaus into one report. This means only
one report needs to be pulled by the credit
analyst and only one credit vendor relationship
needs to be maintained by the credit manager.
Also, the total price of a blended business credit
report is frequently lower than the total price of
multiple credit reports.

So, if there is nothing forcing companies to report
their payment data to the credit bureaus, what
is the result? We get disparate credit records
across the various credit bureaus. Each credit
bureau has a different perspective on a company.
Nobody has the complete picture. This problem
is amplified in the case of a small business that
doesn’t have many credit relationships to begin
with. Each credit relationship makes up a greater
share of the complete credit picture. Missing even
one or two of these can dramatically change the
risk profile of a small company.

Higher Hit Rates
Often, small businesses are declined for credit
because no record could be found in the queried
database. This is a lost opportunity for the small
business applicant and could also be a lost
opportunity for the company that is considering
issuing credit.

Credit managers know that less data on a
prospective customer frequently means more
risk. Credit policies are written to reduce credit
offered when there is less information on a
company. This puts smaller companies at a
disadvantage in terms of obtaining the credit that
they need to grow their business. It also means

Pulling the data of multiple business credit
bureaus into one report results in higher hit

31

©2018 Credit Research Foundation

rates on small businesses. While one credit
bureau may not have any information on a small
company, another one might. Checking the
databases of two, three or four credit bureaus
increases the likelihood of finding a credit record
on a small company.

foot with larger credit lines and keep it that way
as credit lines are extended over the life of the
relationship.
More Information Means Less Risk
We’ve covered how pulling together data
from multiple credit bureaus into one solution
increases revenue, but we’d be remiss if we
didn’t also mention the fact that having more
information on small businesses helps mitigate
risk.

While it may not be practical to query two,
three or four credit bureaus separately, using a
credit information provider or tool that connects
to all of the bureaus gets the job done in one
search. This results in higher hit rates and more
approvals.

Because the credit bureaus frequently don’t
have the full picture on small businesses, the
credit bureau used in a single-bureau model may
paint a rosy picture of a company while missing
a key piece of derogatory information. Pulling
together multiple credit bureaus’ data into one
report reduces the chances of missing a key
negative factor.

Bigger Sales
Bigger sales require higher credit limits. Higher
credit limits require more information on a
company that supports the case to grant credit.
By pulling together data from multiple credit
bureaus, you build a thicker, more complete
credit record. With a more complete credit
record, credit manages are able to approve
higher credit lines which accommodate larger
sales.

The Key Takeaway
Don’t leave money on the table as a result of nohits and thin credit records on small businesses.
Use a business credit information provider or
tool that pulls all of the credit bureaus together
into one search and one report for stronger hit
rates and a more complete credit picture to issue
higher credit limits while minimizing risk.

Credit managers that are able to approve larger
credit lines without increasing risk are heroes
to their companies. Sales people are happy
because Credit granted them room to negotiate
a large deal. Management is happy because
more revenue is flowing in.

About the Author:
Pam Ogden is the
founder and president of
Business Credit Reports,
Inc. Since 1989, Pam
and BCR have delivered
credit solutions to
small businesses and
small-volume users.
BCR provides over 20 proprietary blended
multi-bureau reports as well as online credit
applications, automated decisioning tools,
portfolio monitoring, data reporting services
and more. Prior to starting BCR, Pam gained her
industry experience at Dun & Bradstreet, ADP,
Bank of America and Experian.

More Prospects for Growth
Today’s small businesses are tomorrow’s
medium and large companies. Once a budding
company has established a relationship with a
vendor, it’s unlikely they will change as long as
the provider continues to deliver as needed.
Establishing relationships with companies early
in their life cycle enables suppliers to grow their
own business and increases the prospects of a
long, mutually-beneficial relationship.
In fact, one of the main reasons growing
companies switch providers is because another
provider is willing to grant more credit than the
incumbent. Using a multi-bureau credit solution
or tool can establish the relationship on the right
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Manage
Credit Risk

Drive
Profitable Growth

© Dun & Bradstreet, Inc. 2018

The D&B Credit line of products delivers Dun & Bradstreet’s industry-leading data and analytics in
a modern, user-friendly platform to help you manage business credit risk, drive profitable growth,
and integrate analytics across your business.
To learn more about D&B Credit, visit dnb.com/dbcredit.

© Dun & Bradstreet, Inc. 2018
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Social Media Survey 2018
By: Matt Skudera
Vice President of Research and Education
Credit Research Foundation

Social Media Survey - Credit Research Foundation 2018

In July 2018, CRF conducted a survey on By:
the Matt Skudera
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as firms.
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same
incorporated it into their scoring models.
 The use of social media has been accepted by a majority of respondents as a credit evaluation tool, but
this trend has not made its way into the formal credit policy(ies) of those same firms.
Question 1

During your credit
evaluation process, both
for new and existing
customers, do you use
social media as a tool in
your evaluation?
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No

Responses

Yes

0%
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40%
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Social media seems
to have a place in
the credit
evaluation process
with almost 50% of
participants using it
as a credit tool.

60%
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Question 2

Do you use social media
as a collection tool?

Graphical Presentation

No

Responses

Yes

0%

Question 3

If yes to either question 1
or 2, what social media
sites do you use? (You
can indicate use of
multiple sites by checking
all that apply)
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60%
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When evaluating
social media sites,
it's clear that
Facebook and
LinkedIn are in the
lead. What's
interesting is that
Google is
considered a social
media site given its
ability to transcend
many site locations
in search of
supporting data.

Comments

Responses

0%

Less significant than
the credit
evaluation is the use
of social media
during the
collection process.
Specific attention is
focused on debtor
identification and
asset location.

80%

Graphical Presentation
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If you use scoring as part
of your credit evaluation
do you incorporate social
media in your scoring
process?

Comments

150%

A surprise statistic is
the use of social
media when scoring
models are used to
evaluate credit.
With less than 5% of
the participants
indicating use, there
appears an
opportunity to
further automate
the process.
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Question 5

Do you have a credit
policy that incorporates
social media controls or a
separate social media
policy ?

Graphical Presentation

No

Responses

Yes

0%

Question 6

Has your legal
department or outside
counsel reviewed your
policy?
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One‐third of
respondents
indicate that legal
counsel has
reviewed their
credit policy. With
the increase of
social media as a
tool, this number is
expected to rise.

80%
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0%

Clearly evident by
the 3% of "Yes"
responses, social
media has not made
its way into the
controls as outlined
in formal credit
policies of
organizations.

150%
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Have you found the
application of social
media data to be
successful in either the
credit evaluation or
collection process?

Comments

In excess of 60% of
respondents have
found value in the
use of social media
as a credit tool.

80%
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About the Author:
Matt Skudera is Vice
President of Research/
Education and an Officer of
the Foundation. Prior to CRF,
Matt spent the past 25 years
in positions of increasing
responsibility in Credit and
Financial Shared Services.
Matt’s experience
includes an extensive set of responsibilities
across a diverse group of consumer products,
pharmaceutical, manufacturing and service firms
such as Coach Inc, Pfizer, Dun & Bradstreet,
Creditek, Credit2B and Union Camp Corporation.

Final Thoughts
The July 2018 CRF survey results represent
the current acceptance of social media as an
operational tool in both the credit evaluation
and collection processes. The use is formally
documented at some organizations, but the most
salient point is that the use of social media is
restricted to what sites were determined to be
relevant and accepted by the credit, IT and legal
teams within an organization.
Based on the use and trends of data, the
community may start to see the automation
of social media through such tools as scoring,
collection platforms and robotics process
automation.

Just A Quick “Hi” From...
Angela McDonald, Manager of Member Services and Cheryl
Weaverling, CFO, affectionately known around the office as
THING 1 & THING 2 since they often dress alike - by accident,
of course!
While they are usually bouncing around the office, they are
always available to assist our members in any way.
Just ask Dr. Seuss - he’s the one with the bow tie!
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experience
automation.

Visit our website at www.bectran .com for more information on our
B2B Credit Management and Accounts Receivable Management platform.
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Important Notes from CRF and
Our Platinum Partners
BUDGET TIME - PLEASE REMEMBER CRF
With the unofficial end of summer comes the start of the unofficial
time for budgeting within most corporations. That typically includes
a review of year-end projections and thoughts on costs for BAU
(business as usual) for the following or upcoming year.
In that regard, The Credit Research Foundation is hoping we are
very much in your plans for 2019!!! Like all businesses, costs of
operation at CRF continue to increase. However, thanks to the
support of our community, and specifically our Platinum Partners
and Friends of the Foundation – membership prices will increase
very modestly in 2019 and it WILL REPRESENT THE FIRST SUCH
INCREASE IN 5 (FIVE) YEARS. We, at CRF, are extremely proud of
the cost conscious manner in which we operate, and thank you ALL
for the support you have shown!!!

ABC-Amega announced June 26,
2018 that on June 22nd it acquired
the assets of SKO Brenner American.
This Long Island based firm, whose
focus is on financial services, media
and transportation, will have their
collections operations managed from
Buffalo.

HighRadius announced on June 19th
that they will be moving to a new
Corporate Headquarters location in
Houston along the Energy Corridor.
Their new address is: 200 Westlake
Park Blvd, Houston, TX.
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CRF
Friends of the Foundation
2018

George Angelich — (212) 457-5423
george.angelich@arentfox.com

Rafael X. Zahralddin — (302) 384-9401
rxza@elliottgreenleaf.com

Scott Blakeley — (949) 260-0612
seb@blakeleyllp.com

Bruce S. Nathan — (212) 204-8686
bnathan@lowenstein.com

Jay Indyke — (212) 479-6080
jindyke@cooley.com

Brad Sandler — (302) 778-6424
bsandler@pszjlaw.com

This group of attorney firms, in addition to their intellectual
contributions, has stepped forward to offer financial support to the
Foundation, for which CRF and its members are very grateful.
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Credit Research Foundation
Credit Research Foundation
Credit Research
Platinum
Partners Foundation Platinum
PlatinumPartners
Partners

IAB Solutions LLC

®

®

The Credit Research Foundation is very fortunate to receive support
from our Platinum Partners. Their contributions and collaborative
efforts help the Foundation maintain activities at the level at which our
members have become accustomed.
While these firms and the services they provide are very familiar to our
members, you can learn more about them by clicking HERE.
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