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THE CRF DIFFERENCE:
Why YOU Remain the Focus,

and the Dual Responsibilities that Brings

This piece comes on the heels of the recently concluded March CRF Forum 
in San Antonio. I say that because it was the interaction at the meeting that 

presented “the substance” (if there is any) to this offering. Our three annual 
in-person meetings are so very special to us as an organization. The face-to-
face opportunity provides a sense of reinvigoration to the CRF Team as we get 
a chance to interact, exchange ideas and also share simple pleasantries. The 

http://www.crfonline.org
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dialogues also create an awareness for us - they are a direct 
method to understand the issues and realities of the day, and 
renew our passion to humbly and professionally execute against 
those requirements and objectives. Bringing value to you is and 
remains our focus!
 
Association membership can be interesting and also challenging. 
I am sure that we have probably all belonged to one where the 
best descriptive you can offer is the word PASSIVE. Information 
is disseminated, presentations are offered and members simply 
come and go without a significant amount of interaction.
 
Association membership in its finest and most valuable form 
also brings significant responsibility. I have fortunately and 
personally been the recipient of numerous comments about 
the CRF DIFFERENCE – how we are a unique community 
and extended family; how we engage differently than other 
groups; how the collegial nature of things seems more real 
and genuine. And while these remarks and compliments are 
outstanding to hear – they also underscore the requirements and 
responsibilities of CRF Membership. 
 
We like being different – we enjoy supporting each other in our 
goals and process needs, we share concepts and communicate 
thoughts because it advances the overarching nature of the 
discipline, and in that we all advance/progress and move the 
collective needle forward. Camaraderie and collegiality is 
contagious, and at our three FORUMS it just comes to life – and 
that is so gratifying to see and watch.
 
However, this responsibility falls on all of us. Not just those at 
our in-person Forums, but throughout the breadth of the year. 
I implore you to continue your efforts – take the surveys, 
whether brief or more complex (we know time is precious – but 
– so are the results that everyone tells us they enjoy). Refer a 
friend to us - everyone belongs to a vertical trade group or other 
organization, or knows someone in our discipline. Membership 
is a team sport - refer them to CRF, talk about us, explain the 
difference and allow us to engage with them as well. These very 
simple items are what helps make CRF unique and create the 
CRF DIFFERENCE. 
 
I thank you and look forward to your continued 
support and engagement - it makes us all better.
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Editor's Note: This article was originally released as an 
Educational Brief to CRF Members only. 

When purchasing TCI, a creditor should negotiate 
for the inclusion of policy provisions that grant 
the broadest possible protection from the risk 
of nonpayment of its accounts receivable and 
bankruptcy preference liability. Consulting 
with the right broker and attorney could be the 
difference between obtaining extensive, minimal, 
or no preference coverage.

A creditor purchases Trade Credit Insurance 
(TCI) to protect against the risk of a customer’s 
nonpayment of accounts payable owing to the 
creditor. This risk materializes upon a customer’s 
protracted nonpayment of invoices or bankruptcy 
filing. A creditor whose customer has filed for 
bankruptcy is stayed from collecting its pre-
petition claim and faces the prospect of a 
diminished or no recovery on its claim.

Unfortunately, a creditor with unpaid accounts 
receivable confronts other risks following its 
customer’s bankruptcy filing. These additional 
risks include having to defend a preference claim 
that a bankruptcy trustee asserts based on the 
customer’s payments to the creditor within 90 
days of the customer’s bankruptcy filing date.  
While the creditor can assert an array of defenses 
to reduce its preference liability, the creditor 
might pay some amount, hopefully small, but 
unfortunately sometimes large, to resolve the 
claim and avoid litigation risk and the attorneys’ 
fees that would have to be incurred to defend 
the litigation. As a result, a creditor’s bad debt 
exposure increases when the creditor settles a 
preference claim and makes a payment to the 
trustee.

When purchasing TCI, a creditor should negotiate 
for the inclusion of policy provisions that grant 
the broadest possible protection from the risk 

of nonpayment of its accounts receivable and 
bankruptcy preference liability. Consulting 
with the right broker and attorney could be the 
difference between obtaining extensive, minimal, 
or no preference coverage.

Brief Overview of Trade Credit Insurance
TCI is one of the oldest forms of insurance dating 
back to the 19th century. TCI was developed in 
Europe to promote trade and protect companies 
that sold to customers in other countries. 
Beginning in the 20th century, governments 
frequently offered TCI through their export 
credit agencies as a way to promote exports. 
TCI’s popularity has grown in the 20th and 21st 
centuries to the point that many private sector 
insurance companies provide credit insurance 
coverage. Most trade credit insurers are large 
global carriers that write policies to cover credit 
transactions worldwide.

TCI protects a trade creditor from the risk of 
nonpayment when the creditor extends open 
account credit terms to its customers. TCI 
usually insures against commercial risk and 
political/country risk. Commercial risk includes 
a customer’s insolvency (including bankruptcy 
or its equivalent in a foreign country) and 
a customer’s protracted nonpayment of its 
payables to a creditor. Commercial risk also 
includes preference liability for payments 
the creditor had received from its financially 
distressed customer within 90 days of the 
customer’s bankruptcy filing.

A creditor seeking to obtain the broadest TCI 
coverage for any commercial risk, whether based 
on protracted nonpayment, the customer’s 
insolvency, bankruptcy, or exposure to preference 
liability, should make sure the policy covers 
the risks for which the creditor is seeking 
protection. There are policy provisions that insure 
for preference risk, and a proactive creditor 

Trade Credit Insurance as Protection from Bankruptcy Preference Risk: 
Negotiating for the Broadest Coverage

By: Bruce S. Nathan, Esq. and James Stewart, Esq.
Lowenstein Sandler

Mark Regenhardt, Sr. VP, Credit, Political and Security Risks 
JLT Specialty USA
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should make sure this coverage is included in its 
TCI policy. A creditor should also object to the 
inclusion of unfavorable policy provisions. Some of 
these provisions expressly exclude any coverage 
for preference risk or limit coverage by requiring 
renewal of the policy with the same insurer to 
retain preference coverage. A creditor must also 
be prepared to comply with policy requirements, 
such as “immediately” providing notice of the 
preference claim to the credit insurer; pursuing 
“all defenses” and legal “remedies available;” and 
obtaining the insurer’s approval of “each action” 
taken to defend the claim and of any settlement of 
the claim.

Brief Overview of Bankruptcy Preference Risk
Section 547(b) of the Bankruptcy Code allows 
a trustee to avoid and recover a transfer as a 
preference by proving the following elements of 
a preference claim: (i) the debtor transferred its 
property (usually by tendering payment) to or for 
the benefit of a creditor. [section 547(b)(1)]; (ii) 
the transfer was made on account of antecedent 
or existing indebtedness that the debtor owed the 
creditor. [section 547(b)(2)]; (iii) the transfer was 
made when the debtor was insolvent based on a 
balance sheet definition of insolvency - liabilities 
exceeding assets [section 547(b)(3)], which is 
presumed during the 90-day period prior to its 
bankruptcy filing, making it easier for a trustee to 
prove; (iv) the transfer was made within 90 days 
of the debtor’s bankruptcy filing, in the case of 
a transfer to a non-insider creditor, and within 
one year of the bankruptcy filing for a transfer 
to an insider of the debtor, such as the debtor’s 
officers, directors, controlling shareholders and 
affiliated companies. [section 547(b)(4)]; and (v) 
the transfer enabled the creditor to receive more 
than the creditor would have received in a Chapter 
7 liquidation of the debtor. [section 547(b)(5)]. 
The latter requirement is easy to satisfy unless 
the recipient of the alleged preference can prove 
that it was fully secured by the debtor’s assets, 
was paid from the proceeds of its collateral, or all 
creditors’ claims were (or will be) paid in full.

Once a trustee proves all of the elements of 
a preference claim under section 547(b), a 
creditor has the burden of proving one or more 
of the affirmative defenses to a preference claim 
contained in section 547(c) of the Bankruptcy 
Code to reduce or eliminate its preference 
exposure. The two most frequently invoked 
defenses as they relate to TCI coverage are 
the ordinary course of business and new value 
defenses contained in section 547(c)(2) and (c)(4) 
of the Bankruptcy Code.

The ordinary course of business defense requires 
proof, by a preponderance of the evidence, that 
(1) the alleged preferential transfer paid a debt 
that was incurred in the ordinary course of the 
debtor’s and creditor’s business or financial 
affairs—which merely requires proof of a trade 
creditor’s extension of credit terms to the debtor—
and (2) that the transfer was either (a) made in 
the ordinary course of the debtor’s and creditor’s 
business or financial affairs, or (b) made according 
to ordinary business terms.

The ordinary course of business defense is 
intended to encourage unsecured creditors to 
continue doing business with (and extending 
credit to) an entity that is sliding into, but seeking 
to avoid, a bankruptcy filing. The defense is 
supposed to protect a debtor’s payments to 
creditors that were consistent with either the 
parties’ prior course of dealing or industry 
practice. Nevertheless, the courts have been 
inconsistent and unpredictable in the manner in 
which they have applied the ordinary course of 
business defense, resulting in expensive litigation 
and a difficulty in predicting the likelihood of 
proving the defense. This has led creditors to 
settle many preference claims in order to avoid 
the risk of incurring the significant attorneys’ fees 
necessary to defend the litigation and then losing 
the litigation.

A creditor can also assert the new value defense 
to reduce its preference liability to the extent the 
creditor provides new value to or for the debtor’s 
benefit after an alleged preference payment. A 
creditor determines its new value based on the 
goods the creditor had sold and delivered, and/or 
services the creditor had provided, to the debtor 
on an unsecured basis after an alleged preference 
payment. This defense, like other preference 
defenses, encourages creditors to continue selling 
and extending credit to troubled companies. It 
is also supposed to alleviate the unfairness of 
allowing a trustee to recover all payments by a 
debtor to a creditor during the preference period 
without reducing the amount of any preference 
claim by the new value the creditor had provided 
to the debtor after the payment. After applying this 
defense, the debtor’s unsecured creditors should 
be no worse off by an alleged preference payment 
where the creditor had subsequently provided new 
value (e.g., delivered goods or provided services 
on credit terms) to the debtor.

Insuring Against Preference Risk
TCI coverage for preference risk has evolved 
over time. Twenty years ago, a TCI policy rarely 
contained any policy wording that protected the 
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insured from the assertion of preference claims. 
Trade credit insurers were forced to address this 
risk as preference claims in the United States 
have multiplied over the past 40 years since the 
adoption of the United States Bankruptcy Code. 
Credit insurers initially began providing coverage 
by adding a preference endorsement to the 
policy. Creditors/insureds that were not aware 
of the endorsement, or did not request it, had 
no coverage for preference risk. Knowledgeable 
brokers and counsel pushed their clients to obtain 
the endorsement when available from a carrier. 
However, for quite some time, many insurance 
companies resisted adding preference coverage 
to their policy language. They viewed such 
coverage as adding an unwanted tail to their risk 
period.

The market has changed in favor of expanded TCI 
coverage for preference risk. Many credit insurers 
are now incorporating preference coverage in 
their standard policy wording. However, there are 
still some insurers that continue to provide the 
coverage by adding it as an endorsement to the 
policy and other insurers that omit preference 
coverage altogether.

A trade credit insurer might offer a policy that 
contains numerous limitations on its coverage 
for preference risk. Creditors should understand 
and identify the limitations and negotiate for their 
removal or for at least some improvements to 
preference coverage. As an example, a creditor 
has no preference coverage when its unpaid 
accounts receivable owing by an insolvent 
customer equals the approved buyer limit then in 
effect for that customer. A creditor can maximize 
the likelihood of at least some preference 
coverage by having their approved buyer limit 
exceed the account receivable balance owed by 
any given customer. This is not always easy to do 
given the changing nature of accounts receivable 
balances. It also requires retaining knowledgeable 
bankruptcy counsel to identify and vigorously 
assert preference defenses to minimize or 
eliminate any potential preference liability.

A few insurers are open to providing a separate 
and additional limit for a creditor’s/insured’s 
exposure to preference liability. This additional 
coverage is less frequently granted, and insurers 
that provide it usually require the insured to pay 
an additional premium for the added risks the 
insurers are assuming.

Creditors should also understand that TCI 
policies usually require that the insured assume 

the full cost of defending a preference claim, 
including the significant defense costs that 
are incurred in any preference litigation. Most 
policies also require the insurer’s consent to any 
settlement of a preference claim as a condition 
for preference coverage. This might lead to 
a conflict between the insurance carrier and 
the insured over their approach to defending 
a preference claim. The carrier might push 
for the insured, at the insured’s expense, to 
continue to pursue preference defenses that the 
insured has concluded have little merit. In these 
circumstances, the insured should be working 
with knowledgeable bankruptcy and insurance 
counsel (hopefully from the same law firm). 
Good bankruptcy counsel will assert all available 
preference defenses to minimize and hopefully 
eliminate preference liability. The insured’s 
bankruptcy counsel should also provide the 
carrier and its counsel with a fair assessment of 
the risk and expense of litigating the creditor’s 
defenses. This is particularly true for a creditor’s 
ordinary course of business defense where it 
is often very difficult to predict the likelihood 
of successfully asserting the defense. Good 
insurance counsel should also be familiar with 
the TCI policy to make sure that the creditor 
complies with all of the policy requirements for 
preference coverage. Experienced insurance 
counsel should also make sure that the insured 
and insurer continue to communicate in a way 
that protects the policyholder and its rights under 
the insurance policy and coordinate the defense 
of the preference action so that the parties can 
eventually agree on a cost-effective settlement.

Creditors should consider the following best 
practice points to maximize the likelihood of 
preference coverage: 1) make sure its TCI policy 
includes preference coverage; 2) monitor the 
approved buyer limit and provide for a cushion 
for preference risk; 3) make sure the creditor 
continues to have preference coverage, even 
where the policy is not renewed; 4) be aware of 
the preference notification periods and request a 
reasonable period of time to notify the carrier; 5) 
eliminate clauses that put a short time restriction 
on filing a claim for preference exposure since 
preference claims are frequently asserted from 
one to two years after expiration of the TCI policy; 
6) if the policy contains a “no claims bonus” that 
releases the insurer from all liability under the 
policy, there should be a carve out for continued 
preference coverage; 7) include accounts 
receivable that were paid within 90 days of an 
insolvent buyer’s bankruptcy filing date as part 
of any insurance claim; 8) retain well-qualified 
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bankruptcy counsel to assist in the defense of 
any preference claim and make sure the law firm 
has sufficient insurance expertise to deal with TCI 
issues concerning preference coverage; and
9) communicate early and often with the 
creditor’s broker, counsel and insurer.

Conclusion
Trade credit insurance is an excellent vehicle 
for protecting against the risk of uncollectible 
accounts receivable, including accounts owed 
by an insolvent customer that has filed for 

bankruptcy. A creditor, with the assistance of 
its insurance broker and counsel, should be 
proactive in negotiating for as broad coverage 
as possible, including broad coverage for 
preference risk. Understanding the key provisions 
of the policy and, with the assistance of a good 
broker and counsel, negotiating with the carrier 
to eliminate unfavorable provisions, resolve 
ambiguities and reach agreement on a credit 
insurance policy that maximizes the amount of 
coverage (including coverage for preference risk), 
will minimize the risk of claim denials.

Mark Regenhardt, is a 
Senior Vice President for 
the Credit, Political, and 
Security Risk Group of JLT 
Specialty USA, which is 
part of the Jardine Lloyd 
Thompson Group plc (JLT), 
a provider of insurance, 
reinsurance, and employee 

benefits related advice, brokerage, and 
associated services. Headquartered in London, 
JLT is one of the world’s largest Credit and 
Political Risk brokerage firms. 
In addition to his extensive experience, Mark 
speaks Spanish and Portuguese.
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U.S. President Donald Trump surprised the 
world when he hinted in January 2018 that he 
may be willing to bring the U.S. back into the 
Trans-Pacific Partnership trade agreement, 
provided the U.S. can secure fair and reciprocal 
treatment. This represents a pivot for the U.S. 
Administration, which withdrew from the Pacific 
Rim trade and investment pact shortly after 
taking office in January 2017. The Administration 
has focused instead on bilateral agreements 
where it believes Washington can better use its 
leverage. The U.S. president gave no specific 
timeline for new negotiations.

Meanwhile, since the U.S. withdrew from the TPP 
one year ago, eleven remaining member countries 
in Asia and the Americas have since retooled 
and renamed the deal the Comprehensive and 
Progressive Trans-Pacific Partnership or CPTPP. 
On January 23 of this year, the 11 remaining 
members met in Tokyo and thrashed out the final 
details. The new CPTPP [or TPP-11] agreement is 
to be formally signed in Chile in early March 2018, 
and aims to reduce 98% of all tariffs between the 
member countries of Japan, Australia, Canada, 
Mexico, Singapore, Malaysia, Vietnam, Chile, 
Peru, New Zealand and Brunei. Together these 
countries represent a market size of close to $14 
trillion. The agreement will take effect in 2019. 
It will be one of the world’s most exacting trade 
pacts, measured by openness to investment 
from other members, the protection of patents 
and environmental safeguards. According to one 
characterization, CPTTP will serve as an ‘engine 
to overcome protectionism’ which is an emerging 
phenomenon in parts of the world.

Already, Thailand, South Korea, Indonesia, the 
Philippines and the UK have indicated interest 
in becoming members to the revised trade pact. 
The original TPP, which included 12 countries 
(of which the U.S. was one), would have 
represented almost 40% of global trade. The 
CPTPP agreement represents 14% of the global 
economy that includes a population of 500 million 
people. In other words, without U.S. participation 
this agreement represents a significantly smaller 
share of global trade.

The pact’s resurrection is one of the more unlikely 
events over the past year. After all, the U.S. 
accounted for a substantial portion of the original 
bloc’s $28 trillion in annual output. Access to 
the vast American market was what made other 
members willing to open their own. When the 
U.S. withdrew, it sent a dismal message about the 
prospects of the open, rules-based order that the 
U.S had underwritten over the past five decades. 
The Asia-Pacific region has benefited more 
than any other region from that order in recent 
decades, yet the Trump Administration declared 
multilateralism dead and signaled an intention 
to raise barriers to trade. Soon afterwards 
the Administration ordered South Korea to 
renegotiate its free-trade agreement with the 
U.S. Later the Administration launched talks 
with Mexico and Canada to renegotiate NAFTA 
[the North American Free Trade Agreement]. 
The U.S. threatened to withdraw from NAFTA, 
but negotiations continue. In mid-January 2018 
the U.S. imposed punitive tariffs on imported 
washing machines and solar panels, aimed at 
South Korean and Chinese manufacturers. These 
trading partners are not pleased with how quickly 
their relationships with the U.S. turned negative.

Notwithstanding this forbidding backdrop, the 
remaining 11 nations to the TPP persevered and 
found common ground without the U.S. The new 
deal has been structured to allow the possibility 
of the U.S. rejoining it in the future, but President 
Trump’s latest comments suggest that substantial 
renegotiation would be required to win U.S. 
participation. Several countries who are members 
of the new CPTPP have welcomed the suggestion 
that the U.S. might want to rejoin, but emphasized 
that they will move ahead to implement the new 
agreement without further delay. A majority 
believe that any U.S. participation will likely be 
years away.

Twenty-two provisions of the original TPP 
agreement have been fully suspended. Those 
provisions would only be reactivated after 
renegotiations and if the U.S. re-entered the pact. 
That’s probably due to these provisions being of 
particular concern to U.S. interests.

Trans-Pacific Partnership
By: Byron M. Shoulton

International Economist
FCIA Management Co, Inc.
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While the Trump Administration has consistently 
argued that the TPP was a “bad deal” for U.S. 
jobs and manufacturers, being sidelined from 
the agreement will put U.S. producers at a 
disadvantage in some countries. For example, in 
Japan agricultural exports from CPTPP countries 
will now have a more favorable access than 
U.S. produced crops. Australia is looking with 
anticipation to the CPTPP to boost its agricultural 
exports (including sugar), creating hundreds 
of jobs and boosting economic growth. The 
Australian government expects the CPTPP to 
provide Australian companies and businesses 
with competitive access to the Japanese, 
Vietnamese and Peruvian markets. However, The 
Australians point out that in the sugar sector, with 
the U.S. withdrawal from the pact, market access 
fell from $180 million down to around $25 million.

The biggest foot-dragger to the new agreement 
was Canada, the second-biggest economy in 
the group (after Japan), which wanted special 
treatment for cultural industries such as 
television and music (a concern for Francophone 
Canadians) and changes to the rules on imports 
of cars. Canada has a big car-parts industry, 
which caters mainly to American carmakers. With 
the U.S. out of the pact, fewer cars from this 
integrated North American supply chain will have 
enough content from CPTPP countries to qualify 
for tariff-free access to other members. But 
Canada will still have to open its market to Asian 
cars, subjecting its car-parts firms to a one-sided 
dose of foreign competition. In the end, Canada’s 
concerns were met with a favorite TPP trick: ‘side 
letters’ between it and other members. One of the 
side letters promised Canada greater access to 
the Japanese auto market. CPTPP members were 
sufficiently determined to revive the pact, then 
gritted their teeth and compromised.

With multilateralism out of favor, how does CPTPP 
remain relevant? For some members, including 
Japan, which has done the most to keep the idea 
alive, there is a strategic imperative: to prop up 
the old rules-based global order in the absence 
of the U.S. Many fear that the less-welcome 
alternative might be a trade order overseen by 
China. The new agreement is a huge boost for 
the Japanese government. Prime Minister Abe 
has been pushing hard to save the trade pact, 
arguing that it will serve as a stimulus to growth 
and will encourage reform. Japan, like many 
of the countries participating, view this pact 
as a symbol of commitment to free trade and 
multilateral agreements at a time when the U.S. 

is pulling away from such commitments. Others 
like Chile consider the CPTPP as an innovative 
path toward job creation in member countries. 
The Canadians emphasized that while they stood 
firm in order to get better terms for Canadian 
interests, they believe the new agreement meets 
the objectives of creating and sustaining growth, 
prosperity and better paying middle-class jobs 
over the long haul. Canada is convinced this will 
provide billions of dollars in economic benefits to 
Canadian companies and workers. The Canadian 
forest products industry, for example, expressed 
satisfaction that they would benefit by knocking 
down tariffs as high as 40% across Pacific 
nations. 

Losing the U.S. from the TPP was a setback. 
However, some countries are of the opinion that 
the U.S. will eventually return to the partnership. 
For starters, the CPTPP (and TPP before it) is 
not typical of the tariff-cutting deals that the 
Trump Administration claims have been unfair to 
the U.S. Rather, it breaks ground in setting U.S.-
inspired standards and safeguards for everything 
from online commerce to creative industries. 
Some believe U.S. firms, upon reflection, will be 
clamoring to be part of this new arrangement. 
In addition to the five new countries that have 
so far expressed an interest in joining the eleven 
existing members and pursue membership in the 
CPTPP, it should not be a surprise that still more 
countries may express an interest in joining over 
the next several years.

About the Author:
Byron M. Shouton is an 
International Economist for
FCIA Management Co, Inc., 
Member Great American 
Insurance Group.
He has dedicated 37 years 
working on global country and 
credit analysis in support of 
trade finance. In his current 
position he conducts quarterly 
country rankings of 140 countries. These 
rankings determine levels of global exposure 
FCIA is willing to underwrite by country. 
Mr. Shoulton is the chief contact for overseas 
intelligence gathering to enable trade credit 
decisions. He also analyzes economic, 
political, trade and banking risks globally and 
avises the underwriting team among his other 
responsibilities.
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Editor's Note: The views expressed herein 
are solely the view of the authors, David. M. 
Posner, Esq. and Kelly E. Moynihan, Esq. and not 
necessarily the views of Kilpatrick Townsend 
& Stockton LLP. This article is provided for 
educational purposes and does not constitute 
legal advice.

The onslaught of retail bankruptcy filings over 
the last few years has debtors and creditors 

realizing substantial sums on the value of their 
intellectual property, from traditional intellectual 
property, like trademarks, trade names & styles 
and copyrights, to domain names, commerce 
platforms and internet customer lists. Some say 
the worst of the ‘retail apocalypse’ may still be to 
come. In light of the changing retail landscape, 
distressed companies, lenders, and creditors 
alike should be thinking about how to unlock the 
potential value hidden in companies’ intellectual 
property prior to and after a bankruptcy filing. 
This article examines the recent trends in the use 
of intellectual property in bankruptcy cases, how 
parties extending credit can perfect a security 
interest in intellectual property, and the recent 
use of trap door transactions by companies and 
creditors which have either unlocked the value 
in a company’s intellectual property or kept such 
value out of reach of creditors.

Value of Intellectual Property in Bankruptcy
Recently, debtors’ bankruptcy proceedings, 
whether a reorganization or liquidation, have 
utilized their intellectual property in various 
ways. Chapter 11 cases have seen assets such 
as patent portfolios, not necessary for the 
core reorganized business sold, prior to other 
assets to fund the Chapter 11 cases (Kodak, Wet 
Seal), residual patent portfolios sold after those 
necessary for liquidation of the business (Nortel), 
and trade names, trademarks, domain names 
and e-commerce platforms sold for significant 
amounts (RadioShack, American Apparel, BCBG 
Max Azria, Sports Authority, Coldwater Creek, 
Bombay Company, Deb Stores, Nasty Gal, etc.). 
The sale of a debtor’s intellectual property, 
including brand names, internet domains and 

e-commerce platforms, are particularly used in 
cases involving a shift of the retailer from brick 
and mortar stores to online only. Sales of non-
essential intellectual property assets can be 
executed to raise cash needed to reorganize the 
debtor. 

In RadioShack, the court approved a sale of 
the brand name and customer data, including 
customer email lists from the two years prior to 
the sale and 170 other fields of customer data for 
approximately $26 million to General Wireless.1 
Deb Stores sold its intellectual property, including 
trademarks, internet domain names and social 
media accounts for over $2 million.2 In American 
Apparel’s second Chapter 11 case, Gildan 
Activewear Inc. purchased American Apparel’s 
intellectual property and some equipment for $88 
million.3 Women’s fashion retailer Nasty Gal sold 
its intellectual property, including brand names, 
internet domains, social media accounts, imagery 
and customer data for $20 million.4 In February 
2017, the Limited sold all of its intellectual 
property for $26.75 million.5 Joyce Leslie sold 
its intellectual property in conjunction with 
certain store leases and furnishings and fixtures.6 
Sports Authority sold its intellectual property, 
including its name and trademarks, to Dick’s 

1 See In re RS Legacy Corp. f/k/a RadioShack Corp., Case No. 
15-10197 (Bankr. D. Del. 2015.

2 See In re Deb Stores Holding LLC, Case No. 14-12676 
(Bankr. D. Del. 2014).

3 See In re American Apparel LLC, Case No. 16-12551 
(Bankr. D. Del. 2016).

4 See NG Dip Inc. f/k/a Nasty Gal Inc., Case No. 16-24862 
(Bankr. C.D. Cal. 2016).

5 See In re Limited Stores Co. LLC, Case No. 17-10124 
(Bankr. D. Del. 2017).

6 See In re Joyce Leslie, Inc., Case No. 16-22035 (Bankr. 
S.D.N.Y. 2016)
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Sporting goods for $13.5 million.7 These are but 
a few examples of the value that can be realized 
from assets other than traditional assets, such 
as FF&E, inventory, receivables, real estate and 
leaseholds. 

In 2017, BCBG Max Azria (“BCBG”) sought to sell 
substantially all of its assets during its Chapter 11 
case, but instead received bids from a potential 
purchaser of its intellectual property, Marquee 
Brands Group (“Marquee”), and a potential going 
concern operator, Global Brands Group (“GBG”).8 
The sale transaction resulted in Marquee’s 
payment of $108 million for BCBG’s intellectual 
property and GBG’s payment of $27.4 million 
for inventory and operations assets. Marquee 
planned to leverage its global brand management 
platform to grow BCBG and related brands into 
new product categories, distribution channels 
and geographies. GBG licensed the BCBG brands 
from Marquee to market, promote, sell and 
distribute BCBG brand products. The cooperation 
between GBG and Marquee likely increased the 
value of the transaction for BCBG.

The retail Chapter 11 filings are unlikely to slow 
any time soon. In the context of an ABL (asset-
based lending), term or revolving loan to a 
retailer, whether prior to or during a Chapter 
11 case, lenders often seek security interests 
in a borrower’s intellectual property. However, 
sometimes (i) the intellectual property is 
overlooked, (ii) the lender does not get a lien 
on all intellectual property, or (iii) the lender 
fails to perfect the interest properly. It is in this 
context and against the backdrop of the potential 
value in the intellectual property, other parties 
that are extending credit to a company should 
assess whether the intellectual property is 
already pledged to a first or second lien lender, 
as applicable, and if such interest was properly 
recorded in the manners described below. 
Performing searches for Uniform Commercial 
Code (“UCC”) and United States Patent and 
Trademark Office (“USPTO”) filings and 
requesting and reviewing the existing patent, 
trademark and copyright security agreement may 
shed light on unencumbered intellectual property 
assets. In addition, the proper perfection of a 
lender’s security interest in intellectual property 

7 See In re: Sports Authority Holdings, Inc., Case No. 16-
10527 (Bankr. D. Del. 2016).

8 See In re Runway Liquidation Holdings, LLC aka BCBG 
Max Azria Global Holdings LLC, Case No. 17-10466 (Bankr. 
S.D.N.Y. 2017).

will become of critical importance should the 
borrower file for Chapter 11 or Chapter 7. 

Security Interests in Intellectual Property
The value of intellectual property assets is 
clearly demonstrated by the multi-million dollar 
sales recently closed and approved in Chapter 
11 cases. Not just lenders, but other parties 
extending significant credit should seek to utilize 
intellectual property as collateral if not already 
pledged, and if it is possible and makes economic 
sense in the context of the amount of credit being 
extended. How to create a security interest and 
perfect such an interest in intellectual property 
varies depending upon the type of intellectual 
property being utilized as collateral. 

Uniform Commercial Code
Article 9 of the UCC governs security interests 
in “personal property,”9 which includes “general 
intangibles.”10 Although trademarks, patents 
and copyrights are not specifically mentioned in 
Article 9, the Official Comment regarding section 
9-102 of the UCC provides that “intellectual 
property” is a “general intangible” for purposes 
of the UCC. Generally, to perfect a security 
interest under Article 9, a UCC-1 Financing 
Statement must be filed with the Secretary of 
State of the state where the debtor is located.11 
Where a debtor is an organization with more than 
one place of business, the debtor’s location is 
determined by the location of its chief executive 
office.12

However, section 9-109(c)(1) of the UCC states 
that Article 9 does not apply to the extent that 
“a statute, regulation or treaty of the United 
States preempts this article.” Section 9-310(b)
(3) and 9-311(a)(1) provides that the filing of a 
financing statement is not necessary to perfect a 
security interest in property subject to a statute, 
regulation or treaty of the United States whose 
requirements for a security interest’s obtaining 
priority over the rights of a lien creditors 
with respect to the property preempt section 
9-310(a)’s requirement that a financing statement 
be filed to perfect all security interests. 

9   UCC § 9-109.

10    UCC § 9-102(42).

11    UCC §§ 9-301 and 9-307.

12 UCC § 9-307(b)(3).
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Patents, copyrights and trademarks used in 
interstate commerce are generally governed by 
federal law, thus, questions of preemption arise 
in the perfection of security interests in most 
intellectual property. Conflicts between the UCC 
and the applicable federal laws discussed below 
create some uncertainty in the perfection process 
for security interests in intellectual property. 

Perfecting Security Interests in Trademarks, 
Patents and Copyrights
Trademarks 
The Lanham Act governs federally registered 
trademarks and trademark applications.13 While 
the Lanham Act addresses the recordation of 
assignments of trademarks, the Lanham Act 
currently does not speak to security interests 
in trademarks. As it does not address the 
collateralization of trademarks, the Lanham 
Act does not preempt Article 9 of the UCC.14 
Therefore, to perfect a security interest in a 
trademark, the lender must file a UCC-1 financing 
statement with a collateral description, either 
broad enough or specific enough to capture the 
marks in question, in accordance with Article 9 of 
the UCC. 

The security interest should be taken in the 
trademark and the associated good will of the 
business. Pursuant to section 1060 of the Lanham 
Act, a “registered mark or a mark for which an 
application to register has been filed shall be 
assignable with the good will of the business in 
which the mark is used, or with that part of the 
good will of the business connected with the 
use of and symbolized by the mark.”15 Creditors 
should be aware of the assignment restrictions 
set forth in the Lanham Act. While the security 
interest in the trademark is not an assignment, 
should the debtor default and the creditor 
is forced to foreclose on the trademark, the 
trademark may be voided upon foreclosure if the 
assignment of the trademark does not also carry 
with it the associated good will. 

Although not required and not a replacement 
for a UCC-1 Financing Statement filing, it is 
best practice to also record security interests in 

13 15 U.S.C. § 1501 et seq.

14 See In re Roman Cleanser, 43 B.R. 940 (Bankr. E.D. Mich. 
1984), aff’d 802 F.2d 2017 (6th Cir. 1986) (“the manner of per-
fecting a security interest in trademarks is governed by Article 9 
and not by the Lanham Act.”).

15 15 U.S.C. § 1060.

trademarks with the USPTO.16 A filing with the 
USPTO, while not perfecting the interest, will 
still serve as a notice to a subsequent purchaser 
who is likely to search the USPTO records in the 
course of its due diligence. A recording of the 
security interest in the USPTO should be made 
within three months of the date of the security 
agreement or prior to a subsequent purchase.17 

Patents
Dual-filings with the USPTO and pursuant to 
Article 9 of the UCC are also advisable for the 
perfection of security interests in patents. The 
federal Patent Act addresses assignment of 
patents, but does not specifically address the 
perfection of security interests in patents.18 In 
In re Cybernetic Services, Inc., the Ninth Circuit 
Court of Appeals held that the Patent Act does 
not preempt the UCC because the Patent Act 
only addresses assignments of patents, not 
security interests.19 A lender must file a UCC-1 
Financing Statement in accordance with Article 
9 of the UCC to perfect a security interest in a 
patent. The lender should also file the applicable 
security agreement with the USPTO to serve as 
notice to subsequent purchasers or mortgagees 
of the patent who, in their due diligence, search 
USPTO records. The Patent Act provides that 
“an interest that constitutes an assignment, 
grant or conveyance [of a patent] shall be void 
against any subsequent purchaser or mortgagee 
for a valuable consideration, without notice, 
unless it is recorded in the [USPTO] within three 
months from its date or prior to the date of such 
subsequent purchase or mortgage.”20 Secured 
parties should file the security agreement with 
the USPTO within three months of its date or 
before the date of a subsequent purchase or 
mortgage. 

16 See In re TR-3 Industries, 41 B.R. 128 (Bankr. C.D. Cal. 
1984) (holding that filing with the USPTO did not perfect a 
security interest in trademarks); In re 199Z, Inc., 137 B.R. 778, 
782 (Bankr. C.D. Cal. 1992) (holding that a security interest in 
a trademark is not equivalent to an assignment of the trademark, 
which is governed by the Lanham Act, therefore the UCC gov-
erned the perfection of a security interest in a trademark, not the 
Lanham Act).

17 15 U.S.C. § 1060(4).

18 35 U.S.C. § 1 et seq.

19 In re Cybernetics, Inc., 252 F.3d 1039 (9th Cir. 2001).

20 35 U.S.C. § 261.
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Copyrights 
The Copyright Act preempts the UCC and 
sets forth the requirements for perfecting a 
security interest in registered copyrights.21 
Section 205 of the Copyright Act provides that 
“any transfer of copyright ownership or other 
document pertaining to a copyright may be 
recorded in the United States Copyright Office 
if the document filed for recordation bears the 
actual signature of the person who executed 
it, or if it is accompanied by a sworn or official 
certification that is a true copy of the original, 
signed document.” The Copyright Act defines 
“transfer of copyright ownership” as “an 
assignment, mortgage, exclusive license, or any 
other conveyance, alienation, or hypothecation 
of a copyright or of any of the exclusive 
rights comprised in a copyright, whether 
or not it is limited in time or place of effect, 
but not including a nonexclusive license.”22 
“Hypothecation” includes “a pledge of property 
as security or collateral for a debt.”23 The 
Copyright Act grants priority to those transfers 
executed first, not those recorded first.24 The 
security agreement should be recorded with 
the Copyright Office within one month after its 
execution or at any time before recordation in 
such manner of a later transfer.25

With respect to unregistered copyrights, the 
law is less clear. In In re World Auxiliary Power 
Company, the Ninth Circuit Court of Appeals 
held that a security interest in unregistered 
copyrights are properly perfected pursuant to 
the provisions of Article 9 of the UCC, not the 
Copyright Act. The court noted that if perfection 
of security interests in copyrights were governed 
by the Copyright Act, then registration of the 
copyright would be a prerequisite to perfecting a 
security interest. Other courts have held that to 
perfect a security interest in a copyright, it must 
be registered, and the notice of the security 
interest then must be filed with the Copyright 
Office.26 

21 17 U.S.C. § 205.

22 17 U.S.C. § 101.

23 In re Peregrine Entm’t, Ltd., 116 B.R. 194, 199 (Bankr. 
C.D. Cal. 1990).

24 17 U.S.C. § 205(d).

25 Id.

26 Official Unsecured Creditors’ Committee v. Zenith Produc-
tions, Ltd. (In re AEG Acquisition Corp.), 127 B.R. 34 (Bankr. 
C.D. Cal. 1991).

Secured parties should be aware of whether the 
copyright collateral is registered or unregistered 
to determine how to properly perfect its security 
interest therein.

Trap Door Transactions
Another recent trend with respect to unlocking 
the value of intellectual property are trap door 
transactions. In a number of recent high-profile 
situations (Claire’s Stores, J. Crew, Gymboree, 
iHeart Communications), companies have 
utilized certain provisions in the secured credit 
facility to transfer valuable intellectual property 
assets to an unrestricted, typically foreign 
subsidiary. In doing so, the entity creates an 
unrestricted pool of assets to further borrow 
against to create liquidity, but in doing so, the 
entity is insulating such assets from the reach 
of creditors and using them as collateral to 
further leverage the company. In the case of 
retailers, this is adding more leverage to what in 
many instances is an already precarious capital 
structure. Creditors and lenders should be aware 
of the borrower-friendly provision to prevent 
a borrower from effectively stripping valuable 
intellectual property collateral from secured 
parties and damaging potential recovery value to 
creditors in the context of a Chapter 11 case.
 
Takeaway
When reviewing the extension of credit, parties 
extending the credit should analyze the possibly 
untapped value in the entities’ intellectual 
property. As seen in recent Chapter 11 cases, 
particularly related to retail debtors, intellectual 
property can carry multi-million dollar price 
tags. When analyzing assets and liabilities as 
part of a credit extension decision, you might 
consider focusing on intellectual property. 
Review any UCC searches with an eye towards 
whether intellectual property is covered, ask for 
any security agreement concerning intellectual 
property and consider whether it is appropriate 
to run searches at the USPTO. When creating 
and perfecting a security interest in intellectual 
property, parties must carefully review the types 
of intellectual property serving as collateral to 
properly perfect such an interest, whether its 
pursuant to the UCC or other federal laws that 
preempt the UCC. Although a secured party 
may not be required to file security agreements 
with respect to interests in federal trademark 
and patent collateral in the USPTO in addition 
to a UCC-1 Financing Statement, it is prudent 
to do so as it puts any subsequent purchaser or 
mortgagees on notice of the lender’s interests 
in the intellectual property collateral. Finally, 
when extending credit, you should ask to see the 
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existing secured credit documents, so as to be 
aware of any trap door provision in the secured 
credit facility that may allow the borrower to 
transfer valuable intellectual property out of 

reach of creditors, and to ascertain whether 
such a transaction could be executed on the 
collateral for the credit being extended by your 
company.

http://cabcollects.com
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U.S. Macro Outlook: Supply-Side Washout
Higher tariffs and less trade will result in less growth and higher inflation, 

raising the risk of an overheating economy.

By: Mark M. Zandi, Chief Economist
Moody's Analytics
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Overview
• U.S. economic growth is strong and will 

soon accelerate, risking an overheated 
economy.

• The best way to forestall wage and price 
pressures and rising interest rates would 
be for the supply side of the economy to 
rev up.

• However, a supply-side revival became 
an even more remote possibility when 
President Trump decided to slap large 
tariffs on imports of steel and aluminum.

• The president has argued that the tariffs 
are necessary for national security; the 
argument is specious.

• In the near term, higher tariffs and less 
trade will result in less growth and higher 
inflation, raising the risk the economy will 
overheat.

The economy is 
set to boom. 

Growth is already 
strong—well above 
the economy’s 
potential—and will 
soon accelerate. 
A massive dose 
of fiscal stimulus 
measures, including 
both deficit-
financed tax 
cuts and federal 
government 
spending increases, 
has just begun to hit 
the economy.

By this summer, 
real GDP growth 
should be 
consistently over 
3% with job gains of more than 200,000 per 
month. At this pace, the unemployment rate will 
quickly fall into the threes and, by this time next 
year, will be in the low threes. This has rarely 
happened in the nation’s history and has never 
been sustained for very long.

Under such conditions, the economy quickly 
overheats as wage and price pressures boil 
over and interest rates rise. A recessionary bust 
ultimately ensues.

A similar ending seems increasingly likely for the 
current expansion once the fiscal stimulus fades 
early next decade.

Supply-side bailout?
The best way to forestall this unhappy ending 
would be for the supply-side of the economy to 
rev up. That is, for labor force and productivity 
growth to accelerate. This could stem the decline 
in unemployment and forestall the wage and price 
pressures and rising rates. It would also mean 
higher incomes, profits and wealth.

Indeed, there is evidence that the economy’s 
long-dormant supply side is coming back to life. 
Labor force participation is at the top end of its 
narrow range for the past nearly five years and 

may break out as 
potential workers 
are attracted 
by the record 
number of open 
job positions and 
accelerating wage 
growth. Prime-age 
men have been 
especially slow to 
get back on the 
job since the Great 
Recession.

Labor force growth 
should pick up in 
coming months 
but should prove 
temporary and 
modest. For one 

thing, the number of people who are out of the 
workforce but say they want a job if they could 
find a suitable one has fallen sharply over the 
past year and is now close to its level in the 
best of times. Meanwhile, at least some of those 
non-working prime-age men are struggling with 
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the side effects of 
opioid addiction 
and incarceration. 
And retiring baby 
boomers are a 
strong headwind 
against any increase 
in participation, 
dragging it down 
by approximately a 
quarter percentage 
point each year.

Another impediment 
to stronger labor 
force growth will 
be less foreign 
immigration. 
The Census was 
marking down expectations of immigration to 
the U.S. even before considering the fallout 
from the Trump 
administration’s 
heavy-handed 
policies.

Although no one 
is arguing for a 
complete stop of 
all immigration, it is 
instructive to note 
that if it did stop, the 
labor force would 
steadily contract in 
coming decades, 
since the natural-
born working-age 
population will 
decline.

Productivity fetters
There is also the 
possibility that a productivity revival will forestall 
an overheating economy. Productivity growth has 
seriously lagged this decade, averaging below 1% 
per annum. This is less than half the pace of the 
last half century and more.

Fallout from the Great Recession, such as less 
worker mobility and fewer business formations, 
has likely contributed to the productivity slump. 
The oil and gas fracking boom may have also 
diverted investment dollars away from labor-
saving technologies at a time when there was 
little economic incentive to invest in those 
technologies given high unemployment and 
cheap labor.

These fetters on 
productivity growth 
are fading, and 
this is expected 
to accelerate. 
However, 
productivity growth 
is not expected 
to return to its 
prerecession 
pace, largely 
because of the 
aging population. 
In research using 
employee-
level data from 
human resource 
company ADP, 
we find that the 

aging population was responsible for reducing 
productivity growth by as much as a quarter 

percentage point 
per annum over the 
past decade, and 
this is not likely to 
abate soon.

One view, strong 
in some circles, 
holds that budding 
technologies, 
including artificial 
intelligence and 
machine learning, 
drones, and 
driverless vehicles, 
will soon pump 
up productivity 
growth. Perhaps, 
but this would 
run completely 
counter to the long 

historical experience that it takes years, if not 
decades, for new technologies to diffuse broadly 
enough to significantly lift productivity.

The recent corporate tax cuts also will do little to 
support productivity, at least in the foreseeable 
future. Much of the benefit of the lower tax rates 
on the cost of capital and investment has already 
been washed out by the higher interest rates 
resulting from deficit-financing of the cuts. Even 
if the tax cuts were paid for, and interest rates 
remained low, it would take years for the stronger 
investment to increase the capital stock enough 
to meaningfully boost productivity growth.
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Trade Has Supported Growth This Decade

Trump tariffs
That a supply-side 
revival might forestall 
an overheating 
economy became 
even more unlikely 
when President Trump 
decided to slap large 
tariffs on imports of 
steel and aluminum. 
Not that this action 
by itself will do much 
economic damage, 
but it signals that 
Trump is set to 
follow through on 
his broader anti-
trade agenda. This 
is also manifest in his decisions to pull out of 
the Trans-Pacific Partnership and to reopen the 
North American Free Trade Agreement, and in 
expectations that he will soon slap higher tariffs 
and other penalties on China.

The president has argued that the steel and 
aluminum tariffs are necessary for national 
security. That is, these metals are so critical 
for our defense that we must produce more of 
them at home. The argument is specious. Our 
military uses very 
little of the steel 
and aluminum we 
currently produce, 
and the biggest 
overseas sources are 
our two strongest 
allies, Canada and 
the European Union. 
South Korea, Mexico 
and Brazil—hardly 
enemies of the 
U.S.—are also key 
suppliers.

Trump has linked 
the tariffs to 
renegotiation of 
NAFTA with Canada 
and Mexico. There 
will be no tariffs on steel and aluminum from 
these countries if they relent to our terms on that 
trade deal. What the president wants to change 
in the NAFTA agreement—most important being 
how much of a vehicle is actually produced in the 
U.S.—will have no discernible macroeconomic 
impact and is hardly worth the risk of causing the 
agreement to fall apart.

Although the steel 
and aluminum 
industries and 
their workers 
have cheered the 
president’s actions, 
tariffs are not likely 
to save them for 
very long. It is simply 
cheaper to produce 
these metals in other 
places, and those 
cost advantages will 
ultimately prevail. 
The workers will 
also lose out to 
more efficient ways 
of production. 

These industries have been shedding workers 
for decades, mostly because of inexorable 
productivity gains. Meanwhile, the tariffs will hurt 
U.S. industries and workers that use now-costlier 
steel and aluminum. And they will suffer as global 
competitors get cheaper steel and aluminum, 
allowing them to lower their prices and be more 
competitive.

More broadly, the president has justified the 
tariffs arguing that the U.S. runs a big trade 
deficit that shows we have let our trading 

partners cheat us. 
The U.S. does have 
a deficit in trade, 
equal to about 3% 
of our GDP, but 
it has narrowed 
substantially over the 
past decade.

Some years it is 
bigger, like now, but 
that’s because our 
economy is strong 
and we are able to 
buy more things, 
including imported 
goods that we 
like. Other years it 
has been smaller, 

like during the Great Recession, because we 
couldn’t afford to buy things. A trade deficit isn’t 
necessarily a sign of economic weakness. In the 
U.S. case in recent years, it has been a sign of 
strength.

Exports and imports aren’t the only way 
U.S. businesses engage with the rest of the 
world. Arguably more important is their direct 
investment overseas. Historically, U.S. companies 



21
©2018 Credit Research Foundation

have aggressively expanded operations in the 
countries with which they do business, exporting 
less to these countries and producing more in 
them. This is a different business model than 
is generally pursued by export powerhouses 
China, Japan and Germany, but it has been 
highly successful. Not only do U.S. multinationals 
dominate global commerce, but they have been 
instrumental in U.S. so-called soft power—
spreading U.S. culture and political and economic 
mores to the rest of the world. Simply focusing 
on trade as a barometer of success misses, and 
will almost surely undermine, this broader global 
relationship.

Anti-trade policies represent a negative supply 
shock to the economy. In the near term, higher 
tariffs and less trade will result in less growth 
and higher inflation, increasing the risk the 
economy will overheat. Longer run, less trade will 
weigh on productivity growth, as the benefits of 
comparative advantage and global competition 
are diminished. The economy’s supply side seems 
increasingly unlikely to rescue this expansion.

Expect the Unexpected 
in Commercial Credit.

 Predictive spend analysis aids thousands of  
 companies in profitability and risk mitigation. 

 Self-serve data warehouse gives you access to  
 credit decisions, reports & monitoring in real time. 

 Deeper level of portfolio analysis available in 
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CREDIT REINVENTED

“ We appreciate the 
organized way we are 
able to connect with other 
creditors to share/obtain 
information on common 
customers through the 
Credit2B platform.” 

DEBORAH MCGHEE  
Director of Credit, Revlon

“ Credit2B cost effectively 
delivers an online credit 
app platform that gives us 
all the information needed 
for a decision in one place. 
Their solution transformed 
our multi-day manual 
process to literally hours.” 

MICHAEL PETTYJOHN 
Dir., Customer Financial Services, Danone

“ Credit2B’s full product 
suite drives our workflow; 
from customer online 
applications, to auto credit 
limits from comprehensive 
information, to alerts and 
analyst insights.” 

ROCCO D’ANDRAIA 
Head of Finance, Melissa & Doug

Customer Onboarding • Risk Protection • Analytics • Benchmarks

http://credit2b.com
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www.cstcoinc.com

2007 Lake Point Way, Louisville, KY 40223  Phone: 800-626-5873

�are assured of greater, faster recoveries.

can lower their effective collection costs.�

can maintain better cash-flow and a stronger cash position.�

can improve profitability.�

can often retain the goodwill and continued business�

relations of delinquent accounts, usually with improved
paying habits.

By utilizing CST Company's full complement
of services and prompt referral of delinquent
accounts, our clients…

Maybe it's time for us to
be your Key to Collections!

https://www.cstcoinc.com
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In our digital age, where financial transactions 
are easily conducted online via email and mobile 
devices, we need to be wary of dangerous 
scenarios that can wreak havoc on our business 
in a matter of moments. The ability to digitally 
send and receive invoices, settle accounts, 
access credit cards, review banking accounts 
and more is no longer novel. In fact, it’s expected 
– both at home and in the workplace. Email and 
the internet have given us the tools to always 
be on, always connected and hyper-responsive. 
If an executive or CEO sends a request to an 
employee via email, employees are typically quick 
to respond and take action – and, when they do, 
they are considered conscientious. Email is how 
work gets done – and we all want to move the 
speed of the internet, right? 

Hackers are taking advantage of this real-
time and responsive attitude to trick financial 
personnel into transferring funds or disclosing 
financial data. When it comes to impostor email, 
a relatively new and insidious form of email 
phishing, that is exactly the problem. The ubiquity 
of working online means that our defenses 
have gone down – while the sophistication of 
cybercrime has gone up. Way up. And the speed 
of these attacks is what makes them most 
effective. According to a 2017 report issued by 
Aberdeen, phishing attackers hook 100% of their 
victims within the first 24 hours. 

For executives and managers in financial roles, 
the job is that much more difficult – because 
employees and contractors are specifically 
targeted, and your teams are typically distributed. 
In fact, your team may be targeted right now. 
But there are steps that can be taken today 
to help reduce your risk – and it starts with 
understanding the challenge. 

Fundamentals of Phishing 
Phishing is not new. In fact, the term was coined 
21 years ago and it’s now coming of age right 
alongside the youngest millennials, meaning 
some of your employees have grown up in the era 
of phishing. In the dictionary, phishing is defined 
as “the fraudulent practice of sending emails 
purporting to be from reputable companies in 
order to induce individuals to reveal personal 

information, such as passwords and credit card 
numbers.” While this premise has remained 
essentially the same over the years, the 
technology and tactics have evolved greatly. 

Traditional phishing practices, which got their 
start in the mid-1990s, employed “spray and 
pray” tactics, with attacks that attempted to steal 
passwords, credentials or other sensitive files 
or data. Nigerian fee fraud is a classic example 
– whereby a large inheritance can only be 
collected if the recipient can wire a smaller sum 
of money. These “blasts” were historically wide 
and untargeted. And yet, while the lucky hits for 
fraudsters were infrequent, the tactic was cheap 
and easy, and payoff happened just enough to 
make the practice financially rewarding for the 
perpetrators. These tactics obviously continue 
today, but the success rate is far, far lower.

In the early 2000s, many phishers began to focus 
on online payment systems. Phishers took the 
bold step of creating “spoofed” websites that 
looked like legitimate eBay and PayPal websites 
(and later, Google Drive and Dropbox). Their goal 
was to steal log-in credentials – which could 
be used to clean out financial accounts or steal 
account credentials for use in other phishing 
campaigns. As this approach became less and 
less effective, cybercriminals “enhanced” their 
technology and planned for large-scale attacks, 
incorporating malware – or “malicious software” 
– as the second stage of attack. Embedded in an 
attached document or website link, clicking on 
either would launch the malware on the user’s 
computer or device to collect their keystrokes 
and credentials. 

This constant innovation has led to a new 
phishing attack that is strikingly effective 
because it is simple and sophisticated – and hard 
to detect. Impostor email attacks, also known as 
Business Email Compromise (BEC) or CEO Fraud 
attacks, are highly targeted, as perpetrators 
work to engage with employees in or around 
finance departments or financially related roles. 
Employees like yours. 

Is there an Impostor in your Email?  Understanding Phishing and 
Preventing a Breach — What Executives Need to Know

By: Dan Maier, Vice President of Marketing
Cyren
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Beyond Basics: Impostor Email Attacks
In 2015, the FBI first warned about the growing 
trend around business email compromise 
following an attack that made headlines when 
an accountant with a large enterprise wired 
$480,000 to an account in China after “receiving 
an email from the CEO.” Nearly two years later, 
the FBI named BEC as one of four “Hot Topics,” 
and they reported more than $5.3 billion in 
losses due to BEC – impacting more than 40,000 
organizations around the world. 

The success of these attacks is based on the 
simplicity of the email that is sent. Unlike the 
broad blast “campaigns” that rely on “one in 
a million” success odds, impostor emails are 
highly targeted, well-researched and expertly 
crafted, with simple email messages that appear 
to come from the CEO or other authority, and the 
employee is researched and targeted based on 
his or her role in the company. 

Often, these emails do not include any of the 
hallmarks of a traditional phishing campaign – 
their simplicity and low volume renders most 
email security infrastructure useless. In addition, 
training employees to avoid these kinds of attacks 
is not sufficient, as the quality of the emails 
makes them difficult for even experts to detect, 
and training results diminish over time. The emails 
are typically text only – one or two lines – and 
appear to come from the CEO or some other 
authority. Examples include: 

• “Please send me your collections account 
list – along with contact details. We are 
meeting with our auditors and I need the 
latest numbers this morning.” 

• “I need you to pay Acme ASAP or their 
delivery will not come on time. Here is the 
amount, account number and sort code for 
processing.”

• “Kindly send me the employee W2s for 
the 2015 tax year for review this morning. 
Thank you.”

In each case, there is a simple request and a 
sense of urgency from a person in a position of 
authority. The perpetrator will often times make 
it clear that the executive will be unavailable to 
talk – and may even engage in an email dialogue 
with the employee – keeping replies very short. 
Of course, impostor types can be more than just 
internal executives – in some impostor schemes, 
the email can appear to come from a customer, 
partner, vendor or other fake identity that looks 
legitimate. 

How does the threat actor accomplish this? First, 
with careful research on the players – these 
attacks are often targeted at one person or a 
small team. Second, with technology know-how. 
In some cases, the perpetrator “spoofs” the 
authority figure’s name and/or email address – 
the “From” and “Reply-to” fields look correct in 
the body of the message, but when the recipient 
hits the reply button, the message goes to an 
outside email address. In other cases, the names/
emails look VERY similar, but are actually one 
digit off from the correct address – it is so close 
that the small anomaly might not be noticed. And 
finally, there is the actual compromised email 
account – one where perpetrators have actually 
stolen credentials to an account, and maybe even 
customer lists, and are reaching out directly. 

Protect your Organization
While impostor emails can be very difficult to 
detect, it isn’t impossible – and a combination of 
technology and training is critical. Ensure that 
your company embraces a culture where it is okay 
to question email requests. 

Four Tips for Employees: 
1. When a request that comes in is both 

urgent and important, take a moment. 
Call a manager or the executive directly – 
do not call a number included in the email. 
Verify the request directly. Don’t trust the 
display name or the email header. 

2. Trust your instincts. Often times, 
employees admit that something “didn’t 
feel quite right.” Tell your team that they 
should listen to any warning bells – and 
take a moment to look for anomalies or 
telltale differences in a message. Spelling 
mistakes, unusual or vague wording, and 
even oddities in the email signature are all 
flags that something is amiss. Contact a 
direct manager or the executive directly in 
person or by phone.

3. Inspect the email, but don’t click 
on links or attachments. Links and 
documents in emails can include malware. 
Verify the sender first. 

4. If you do click on a link or engage in a 
fraudulent email, contact your manager 
immediately. A breach is a critical event, 
and your IT security team will need to get 
involved. Do not log onto any company 
database or other system where data 
could be stolen. There are instances where 
transactions can be stopped or reversed if 
the financial institution is alerted in time. 
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Three Tips for Management: 
1. Train and communicate relentlessly. 

Share news of possible breaches and 
“near misses” with employees so that all 
can be on the lookout.

2. Establish a culture and policy that 
encourages and empowers employees 
to be cautious. Fear and urgency are 
powerful motivators in virtually all impostor 
attacks. Let employees know they will 
never be in trouble for questioning a 
request via email – and, in fact, establish 
a protocol for verifying and approving any 
requests like this outside of email.

3. Improve your company’s protection 
with automated security. The best way 
to prevent a breach is to stop an impostor 
email from ever getting to the inbox in 
the first place. According to Aberdeen’s 
report, “Reducing the risk of Phishing 
Attacks”, an incremental investment in 
advanced email and web security results 
in a median reduction of phishing attacks 
of about 85% -- and delivers a median ROI 
of about 11.7 times. Leading cloud-based 

security solutions are combining speed, 
visibility and scale to better detect and 
protect organizations faster and better 
than legacy security appliances.  
 

With BEC on the rise, a combination of 
awareness, vigilance and security is critical to 
stopping the attacks. In order to stay ahead, 
executives must take a few simple steps to 
modify their security approach to prevent a 
breach - your company and customers are 
depending on you.

About the Author:
Dan Maier is vice 
president of marketing at 
Cyren (www.cyren.com).   
More than 1.3 billion users 
around the world rely 
on Cyren's 100% cloud 
internet security solutions 
to protect them against 

cyber attacks and data loss every day. 
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Millennial-owned businesses: 
a fast-growing segment

Whitepaper:

Download now

https://landing.experianbis.com/millennial-owned-small-business-fast-growing-segment?WT.srch=bis_us_18_tl_wp_millennials_crfad
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THE HEADLINE. The typical Chapter 11 debtor 
(the entity that is in bankruptcy) issues a press 
release shortly after commencing its bankruptcy 
case announcing to the world that the debtor has 
obtained “DIP” (debtor in possession) financing.  
The headline is a big number. The goal is to 
obtain new, post-bankruptcy trade credit from 
suppliers by convincing them that the Chapter 11 
debtor now has liquidity sufficient to enable the 
debtor to pay its bills on time. Therefore, give the 
debtor more credit. 

SO, WHAT’S LEFT? Assume that a debtor owes its 
bank $20,000,000 pre-bankruptcy.  Also, assume 
that the bank has a “blanket” lien – a lien that 
covers all of the debtor’s assets.  When I review 
a debtor’s financing, my first inquiry is whether 
or not there are any unencumbered assets from 
which I can be paid if the case becomes Chapter 
7 liquidation or in case the bank forecloses on its 
collateral. 

If the bank has a lien on everything, my second 
question is whether the bank is obtaining any 
new, additional collateral.

YOU REALLY WANT MY CLIENT TO HELP GET 
THE BANK PAID?  I check to see if a lien is being 
given on preference actions – claims that the 
debtor’s estate has against its own creditors to 
recover money that was paid to creditors during 
the 90 days preceding the date of bankruptcy for 
payments made on account of debts that were 
past due at the time of payment.  In other words, 
is the bank getting a lien on the debtor’s claims 
against vendors like my client? This potentially 
causes unsecured creditors to subsidize the 
bank if the bank is not paid in full from its other 
collateral. In these situations, I view granting 
post-petition credit with a much more jaundiced 
eye.

In evaluating how wonderful is the debtor’s DIP 
financing, the question is how many dollars the 
debtor actually nets after paying assorted fees 
and after taking into account loans that must be 
paid off in order to receive the DIP new loan or 
taking into account the amount of an existing loan 
that may be rolled (converted) into the new loan.  
A $20,000,000 DIP loan is a lot less impressive 

if the debtor must pay off a $19,000,000 
prepetition loan and also pay $500,000 of fees 
in order to get the $20,000,000 loan.  There 
would only be $500,000 left over for additional 
working capital.  That is not nearly as impressive 
a headline as was $20,000,000.

ADD IT UP. There is a lot of money to be made by 
lenders to Chapter 11 debtors.  Typically, the base 
interest rate is higher than outside of bankruptcy.  
Then there is the default rate (usually about 2-4 
points higher than the base rate). The facility 
fee for the privilege of obtaining a DIP loan from 
the bank can be 25-50 basis points.  There 
also may be a fee for paying off the bank upon 
exiting bankruptcy - a prepayment penalty.  And, 
there may be an unused line fee (discussed 
below) in addition to paying the bank’s attorney 
and financial advisor.  Finally, there are audit or 
monitoring fees to make the bank whole for its 
internal oversight of the loan while the debtor is 
in Chapter 11.

PAYING FOR SOMETHING NOT OBTAINABLE. The 
“unused line fee” – a fee that the bank charges 
to the borrower in exchange for the bank making 
the credit line or loan available to the borrower 
is very misleading.  The amount of the bank’s 
commitment is based upon the borrower meeting 
certain conditions.  For example, the bank may 
charge a fee of 25 basis points on a $20,000,000 
commitment to the borrower; but, the ability of 
the borrower to actually get $20,000,000 out of 
the bank is dependent upon the borrower having 
sufficient collateral.  The amount of the debtor’s 
actual borrowing capability typically is a function 
of the advance rates against receivables and 
inventory, for example, as well as the amount of 
ineligibles and reserves applied to the collateral.  
Consequently, a debtor that has a $15,000,000 
outstanding pre-petition loan and receives 
a $20,000,000 DIP loan commitment may 
really be maxed out on its borrowing ability at 
$15,000,000.  There won’t be another $5,000,000 
available to the borrower because the formulae 
that apply to the borrower’s assets only permit 
$15,000,000. So, the debtor pays an unused line 
fee on the extra $5,000,000 that it never will be 
able to access.

Understanding DIP Financing Order — Look a Little Closer

By: Kenneth A. Rosen, Esq. 
Lowenstein Sandler
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THE TRUE COST. In calculating the real cost 
of money, the numerator is the aggregate of 
all of the interest charges and other fees.  But, 
the DIP financing may not necessarily be a full, 
one-year loan.  It may have milestones for a sale 
or for emergence from Chapter 11.  If it is a six-
month loan, then it is not as simple as adding 
up all of the fees and interest and dividing by 
the amount of the loan.  What is the aggregate 
amount of money that the borrower would be 
paying if the various fees and expenses were 
doubled in addition to paying interest for another 
six months? In other words, if the borrower took 
out the same loan twice over and paid the same 
interest, fees and expenses twice over.  Then, 
divide that combined number by the outstanding 
amount of the loan (not the loan commitment).  It 
is easy to see that the effective cost of money 
can approach usury.  The DIP loan suddenly 
does not look as good. Don’t be taken in by the 
headlines when additional credit is requested of 
you. 

KNOW WHEN TO PULL BACK. A creditor 
sometimes finds itself in the position of having to 
extend post-petition credit because the debtor 
is very important to the creditor’s business.  In 
such circumstances, the creditor still is not 
without remedies.  First, look at the milestones 
contained in the financing.  For example, there 
may be deadlines to file a plan of reorganization, 
repay the DIP loan or to complete a sale of the 
debtor’s assets.  A prudent vendor that extended 
post-petition credit should stay well ahead of 
those deadlines and be focused on pulling back 
on credit terms, depending upon the status of 
the case, or else satisfying itself that it is not at 
material risk.  Does the plan of reorganization or 
does the sale of assets provide enough funds to 
satisfy all administrative (post-petition) claims?

IF ALL ELSE FAILS. If you have gotten into a 
bind, remember that the Bankruptcy Code says, 
generally, that all administrative claims are to 
be treated equally.  So, the post-petition claim 
of a trade vendor is supposed to have the same 
status as the professional fees due to attorneys 

and financial advisors.  It is not expensive to file 
objections to the payments of professional fees 
and assert that your claim should be treated 
equally to the claims of professionals.  Then just 
wait for the professional to panic and to deal with 
his/her client.

Section 503(a) of the Bankruptcy Code 
permits an unpaid administrative creditor to 
file an application for payment of a past due 
administrative claim.  It is relatively quick and 
inexpensive to prepare and get onto the Court’s 
calendar.  Most debtors abhor such a motion 
because of the potential domino effect when 
other vendors become aware of the motion.

The above reveals that headlines proclaiming 
a debtor has secured a large amount of DIP 
Financing are not necessarily a green-light to 
provide continued trade credit. The details behind 
the headlines must be fully explored, understood 
and monitored in order to make a fully informed 
decision on continued trade credit extensions to a 
debtor.
 

About the Author:
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Seven Ways to Slay the Nightmare
on Receivables Street and Rescue Cash Application

By: Robert Unger, Sr Director
NACHA

Your sales are humming along, bills and invoices 
are being sent to customers and the payments 
are flowing back to your company, and there are a 
lot of payments.  

In our research, large corporations ($500 million 
+ annual revenue) receive an average of nearly 
25,000 payments per month; midsize companies 
($10-500 million) receive an average of more than 
5,000 payments per month.  

That’s good news.  But, that’s also where the 
nightmare starts!  

In another survey of mega-corporations that 
NACHA conducted in collaboration with the 
Credit Research Foundation (www.crfonline.
org), more than half of the respondents 
reported that a paltry 0-20% of payments were 
processed automatically, where invoices closed 
automatically without manual intervention.  

That’s a shockingly dismal rate for the 21st 
century, and means that a lot of credit, receivable 
and related financial professionals spend too 
much time manually matching payments to 
invoices.  The burdensome labor adds costs to 
payment acceptance, slows cash flow, and can 
damage customer relations (“Why don’t you have 
a record of my payment?”).  

For some, it’s easy enough to blame “bad” 
customers for creating this nightmare.  After all, 
it’s the customers that send partial payments, 
provide incomplete remittance advice in formats 
that are difficult to automate, take deductions 
that may not be warranted, and otherwise 
complicate receivables operations.  

But, the good news is that there are corporations 
taking control of payment receivables, with some 
reporting astounding auto cash rates between 
80-100%.

Improving cash application and hit rates provides 
significant cost savings and efficiencies, and 
is indicative of a high performing receivables 
process.  The collaborative survey by NACHA 
and the Credit Research Foundation pinpoints 

the 7 key differentiators between high and low 
performing organizations with respect to cash 
application rates.  

Seven Ways to Slay the Receivables Nightmare 
and Rescue Cash Application

 (what differentiates high from low performers)

1.   Negotiate

High Performers: Specify or request ACH 
payments in credit and customer negotiations.

Low Performers: Let customers decide how 
to pay invoices.

2.  Track payment metrics

High Performers: Develop and track 
measures to monitor payment acceptance 
costs, operational performance and customer 
profitability. 

Low Performs: Do not track payment costs, 
and are not sure how payment receivables 
costs impact customer profitability.

3.  Payment type

High Performers: Get paid via ACH.

Low Performers: Get paid by check.

4.  Set receivables goals

High Performers: Define goals and provide 
appropriate resources.  Increasing ACH 
payments is a common goal.

Low Performers:  Do not set receivables 
goals.

5.  Work with bank and vendor

High Performers:  Receive remittance advice 
feeds directly from their banks or payment 
vendors, which can be automated.

Low Performers: Receive remittance via 
email and mail, which are difficult to automate.
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6.  Use standards

High Performers:  Receive remittance in 
standardized formats like EDI and BAI2, which 
improves hit rates.

Low Performers: Get remittance in non-
standard PDFs and spreadsheets, which adds 
processing costs and decreases hit rates.

7.  Adjust attitude

High Performers: Embrace ACH and other 
pathways, and report being much more 
satisfied with their receivables operations. 

Low Performers: Are more likely to be 
dissatisfied with their receivables operations. 

There is a path to cash application success 
that includes the removal of high labor costs, 
slower cash flow, and poorer customer relations. 
The 7 steps as outlined above streamline the 
payment process to allow for automatic payment 
processing with a higher degree of accuracy and 
economic advantage.

Editor’s Note: For those who want to get a 
good overview of ACH payment basics for credit 
professionals and how to improve the processing 
of remittance information, the Credit Research 
Foundation has developed a course on the topic: 
Electronic Payments. To find out more about this 
course please CLICK HERE.

About the Author:
Robert Unger is the Senior 
Director, Product Management 
and Strategic Initiatives with 
NACHA – the Electronic 
Payments Association.
Mr. Unger leads business 
engagement for procure-to-
pay, order-to-cash and related 
payment functions, focusing 
on payment operations and strategy, as well 
as Automated Clearing House (ACH) online 
banking/bill pay and B2B initiatives.

Because so many of you have asked ...
2017 CRF Staff Ugly Holiday Sweater Contest Winner:

Cheryl Weaverling

Kitties and Pizza won the day, but CRF CFO Cheryl Weaverling 
knows it was mostly kitties that captured votes in the 2017 CRF 
Staff Ugly Holiday Sweater contest. She should know — As the 
owner of 8 cats, all rescues, she's succumbed to the power 
they hold over many people  — unconditional love and hours of 
entertainment. Cheryl is also known for her love of pizza, but please 
hold the cheese!
A giant "Thank You" to all who voted and shared a laugh with us 
during the holidays. 

http://classes.crfonline.org/Public/ODEP.aspx
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Offices Nationwide to Service Your Needs

http://jnacollect.com
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NUMBER OF ACCOUNTS PLACED FOR COLLECTION
An increase from 2007-2009

A significant decline from 2010-2013
Numerous fluctuations between quarters in 2014 and 2015

A steady increase in 2016 until the fourth quarter
In 2017 a consistent decrease

A Deep Dive into the Placement of 
Delinquent Accounts for Collection in 2017

By: Annette M. Waggoner, Executive Director
Commercial Collection Agencies of America

A primary goal of Commercial Collection Agencies 
of America is to supply the credit and collection 
community with useful resources, and to supply a 
barometer for our member commercial collection 
agencies each quarter. Often times, our members 
depend on these barometers when evaluating 
their operations. Credit practitioners are given 
a scope into the discipline and armed with data 
with which to share with their sales departments 
and C-level management.

Becoming the industry resource by furnishing 
research results to the credit industry regarding 
commercial collections is a part of the mission 
of Commercial Collection Agencies of America. 
So much so, the submission of placement data 
is amongst the Certification Requirements 
promulgated by its Independent Standards Board.

Each quarter, agencies participate in the 
submission of their data which allows us to 
produce an aggregate, comprehensive, quarter-
by-quarter analysis for both industries.

To prepare this report, three indices are 
examined:

 ✔ The number of accounts placed for 
collection (received by agencies)

 ✔ The dollar amount of accounts placed for 
collection (received by agencies)

 ✔ The resulting average-sized account

For the purposes of this analysis, the association 
has studied the last three (3) years, (twelve 
[12] quarters) and made notations of historical 
statistics where applicable. It should be noted 
that since membership has changed over the 
years, adjustments have been made to previous 
reports to reflect additions and deletions of 
members to give an accurate comparison. 
Further, when historical numbers are quoted, only 

current members’ historical numbers are utilized 
when analyzing placements. Over the years, 
analysis has proven that any change over eight 
percent (8%) is considered significant.

NUMBER OF ACCOUNTS PLACED FOR 
COLLECTION

The association studies the number of accounts 
placed for collection and their movements 
between quarters within a particular year and 
compares those movements from year to year.

Fourth Quarter
When we compare the number of accounts 
placed for collection in the fourth quarter of 
2017 to the fourth quarters of the two previous 
years, we see a slight decrease of 1.06% from the 
placements in 4Q 2016, and a 10.36% decrease 
from placements in 4Q 2015.

Third Quarter
When we compare the number of accounts 
placed for collection in the third quarter of 2017 
to the third quarters of the two previous years, 
the placements decreased at a rate of 12.17% 
from 3Q 2016 to 3Q 2017, yet increased 13.02% 
when 3Q 2017 is compared to 3Q 2015.

Second Quarter
When we compare the number of accounts 
placed for collection in the second quarter of 
2017 to the second quarters of the two previous 
years, the placements stayed constant from 2Q 
2016 to 2Q 2017, yet an increase of 10.48% was 
realized when 2Q 2017 is compared to 2Q 2015.

First Quarter
When we compare the number of accounts 
placed for collection in the first quarter of 2017 
to the first quarters of the two previous years, we 
see an increase of 6.36% from the placements in 
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1Q 2016, and a marked increase of 26.51% from 
placements in 1Q 2015.

Comparison of Third Quarters to Fourth 
Quarters
In 2017, placements in the third and fourth 
quarters were relatively the same, experiencing 
only a modest decrease of .05% from 3Q 2017 to 
4Q 2017.

Our research has shown that the third quarter of 
the year typically registers as the quarter with the 
lowest number of accounts placed for collection 
and the fourth quarter holds the largest number 
of accounts placed for collection because credit 
practitioners place accounts with third party 
agencies prior to year-end to accommodate 
write-off policies.

Case in point: In 2015, there was a strong 26% 
gain in the number of accounts placed for 
collection in the fourth quarter when compared to 
the third quarter.

However, in 2016 we actually saw a drop when 
comparing fourth quarter placements to third 
quarter placements: 11.27%.

Full Year Encapsulated
Although the number of accounts placed for 
collection exceeded the 400,000-account 
benchmark in each quarter of 2017, it decreased 
consistently from 1Q 2017 to 4Q 2017.

When compared to the two previous years, we 
found that the total annual number of accounts 
placed for collection in 2017 was slightly lower 
than 2016 by 2.03%, yet it was considerably 
higher than 2015 by 8.57%.

DOLLAR AMOUNT OF ACCOUNTS PLACED FOR 
COLLECTION
We then turn our attention to analyzing the dollar 
amount of accounts placed for collection. For 
2017 the results were as follows:

Fourth Quarter
When we compare the dollar amount of accounts 
placed for collection in the fourth quarter of 2017 

to the fourth quarters of the two previous years, 
we see a decline in the number of placements; 
a sharp 13.7% decline from the placements in 
4Q 2016 and a smaller decrease of 8.81% from 
placements in 4Q 2015.
 
Third Quarter
As with the fourth quarter, the dollar amount of 
accounts placed for collection in the third quarter 
of 2017 was lower than the third quarters of 
the two previous years; the placements in 2017 
decreased 8.19% when compared to 3Q 2016 and 
4.31% when compared to 3Q 2015.

Second Quarter
When we compare the dollar amount of accounts 
placed for collection in the second quarter of 
2017 to the second quarters of the two previous 
years, the placements in 2017 decreased 13.5% 
when compared to 2Q 2016. In 2Q 2017 we see a 
small increase of 2.3% over 2Q 2015.

First Quarter
When we compare the dollar amount of accounts 
placed for collection in the first quarter of 2017 to 
the first quarters of the two previous years, we see 
a small increase; less than 2% from the placements 
in 1Q 2016 and a larger increase of 17.62% from 
placements in 1Q 2015.

Full Year Encapsulated
The first quarter of 2017 exhibited the largest 
dollar amount of accounts placed for collection 
of any quarter in that year. The third and 
fourth quarters were relatively flat. There was 
a significant decline in the dollar amount of 
accounts placed for collection from 1Q 2017 to 
4Q 2017: 9.86%.
This is markedly different than previous years:

• From 1Q 2016 to 4Q 2016, the dollar amount 
of accounts placed for collection with 
members increased by 6.15%.

• From 1Q 2015 to 4Q 2015, the dollar amount 
of accounts placed for collection with 
members increased 15.38%.

A review of the archives gives us a historical 
perspective on the dollar amount of accounts 
placed for collection:

DOLLAR AMOUNT OF ACCOUNTS PLACED FOR COLLECTION
A consistent increase for the period of 2007-2009 
A consistent decline for the period of 2010 to 2013

Fluctuations from quarter to quarter in 2014
The highest levels of dollar amount of accounts placed in 2015 and 2016 

A steady decline in placements in 2017
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AVERAGE-SIZED ACCOUNT
During the last twelve (12) quarters, our analysis 
shows that the average dollar amount of a 
delinquent receivable placed with a certified 
commercial collection agency ranges from just 
above $2,400 to slightly less than $3,100.

Fourth Quarter
When compared to 4Q 2016, the average-sized 
account in 4Q 2017 severely declined - 12.76%; 
when compared to 4Q 2015, the average-sized 
account in 4Q 2017 decreased a slight 1.7%.

Third Quarter
The average-sized account in 3Q 2017 was 4.53% 
higher than in 3Q 2016. It should be noted that 
the 3Q 2016 average-sized account was the 
lowest in the twelve (12) months studied.  When 
compared to 3Q 2015, the average-sized account 
in 3Q 2017 was 15.33% lower. Conversely, 3Q 
2015 exhibited the largest average-sized account 
in the timespan studied.

Second Quarter
When compared to 2Q 2016, the average-sized 
account in 2Q 2017 significantly declined - 
13.48%; when compared to 2Q 2015, the average-
sized account in 2Q 2017 decreased 7.39%.

First Quarter
When compared to 1Q 2016, the average-
sized account in 1Q 2017 dipped 4.45%; when 
compared to 1Q 2015, the average-sized account 
in 1Q 2017 decreased 6.23%.

Full Year Overview
In 2017, the average-sized account movement 
was the smallest in the twelve (12) quarter study.  
The decline from the first quarter to the fourth 
quarter was a slight 2.35%. The average-sized 
account in 2017 was approximately $200 less 
than the average-sized account for FY 2016 
and FY 2015, hovering around the $2600 mark 
without significant change from quarter to 
quarter.

A comparison to previous years shows:
• From 1Q 2016 to 4Q 2016, the average-sized 

account increased by 6.93%; the average-
sized account was $2815.

• From 1Q 2015 to 4Q 2015, the average-sized 
account decreased by 10.02%; the average-
sized account was $2838. 

SUMMARY
Despite the attrition in placements, our members 
- tenured practitioners in the field of commercial 
collections - are optimistic that they will see 
increases in the three indices studied in 2018. 
However, they realize that in order for that to 
come to fruition, creditors’ sales must increase, 
especially in the manufacturing sector, as these 
agencies represent a fair number of the nation’s 
largest manufacturers.

Why the optimism? Perhaps because of the new 
tax law, which is somewhat stimulative; perhaps 
because GDP is expected to grow above trend 
this year; perhaps because manufacturing output 
is increasing after being unchanged for a number 
of years and/or perhaps because manufacturing 
employment has increased over the last twelve 
months (according to the Fed Open Market 
Committee as reported by Bill Strauss, Economist 
at the Federal Reserve Bank of Chicago).

Our members continually advise their clients that 
the prompt placement of delinquent accounts 
is vital to maintain a client’s healthy cash flow. 
Studies show that the probability of full collection 
on a delinquent account drops drastically 
according to the length of the delinquency.  
Coupled with the effective handling of the bad 
debt accounts by a certified outside collection 
source, there is a significantly better rate of 
collectability, no matter the industry. 
 

AVERAGE-SIZED ACCOUNT
Consistent increase between the years 2007 to 2013

In 2014 a decrease from previous years
2015 increased each quarter until the last quarter

2016 consistent with 2015 and higher when compared to the years of 2007-2014
In 2017, the average-sized account stayed consistent throughout the quarters

About the Author:
Annette M. Waggoner 
is the Executive Director, 
Commercial Collection 
Agencies of America.
She may be contacted at:
847-907-4670 office
Email her at:
awaggoner@
commercialcollectionagenciesofamerica.com

mailto:awaggoner%40commercialcollectionagenciesofamerica.com?subject=
mailto:awaggoner%40commercialcollectionagenciesofamerica.com?subject=
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The Platinum Standard of  
Collection Agency Certification

Named by The Credit Research Foundation as a Platinum Partner, Commercial 
Collection Agencies of America is proud to offer a superior certification program

For more information, please contact Executive Director,  
Annette M. Waggoner at awaggoner@commercialcollectionagenciesofamerica.com or  call 847-907-4670  

or visit our website at www.commercialcollectionagenciesofamerica.com

Standards of the unparalleled certification: 

4  Rigorous Requirements - set by an Independent Standards Board, comprised of a cross-section of the ARM 
industry, ensure agencies’ accountability and professionalism

4  Proper Bonding & Licensing - agencies are required to obtain surety bond coverage and be licensed or 
registered in the cities and states in which they have offices, as required by law

4  Financial and Operational Oversight - review of trust accounts, random audits and on-going evaluations 
conducted by knowledgeable industry professionals   

4  Education - annual continuing education requirements strengthen members’ expertise.

Choose an agency whose certification is the prototype and standard  
for third party commercial agency membership within the CRF.

Credit  Research   Foundation

PLATINUM

PA RT N ER

CCofA_Gold-Platinum_Ad.indd   1 3/30/16   11:05 AM

http://commercialcollectionagenciesofamerica.com/
mailto:awaggoner%40commercialcollectionagenciesofamerica.com?subject=


38
©2018 Credit Research Foundation

• Modern, intuitive, improved navigation and 
layout

• Same address: www.crfonline.org
• For Members, your User ID and Password 

will remain the same to access what you 
need

• The Events Page has been redesigned to hold 
all three annual Forums

• The Education Pages have been revamped 
and now include educational articles from 
our Platinum Partners and Friends of the 
Foundation

• CRF’s Platinum Partners now appear on a 
persistent banner on each page, and also 
have several pages devoted to outlining their 
services, as well as brief videos describing 
the same

• A page has been established for CRF’s 
Friends of the Foundation - our preferred 
'legal contributors' who provide critical 
insights and expertise on topics of interest

• WEBINARS: A list of upcoming webinars will 
be posted under the Education Tab; there will 
still be outbound messaging on webinar dates 
and times, but the same will be grouped into a 
once per month e-mail program     

• JOB POSTINGS/OPPORTUNITIES:  Can now 
be found under the Membership Tab

 
We truly hope you enjoy our new look and feel 
and the subtle process changes that we have 
made.  While the cosmetics have changed, our 
vision and focus remain constant – VALUE TO 
YOU!!!!

"Meet" the New CRF Website!

Key Highlights to Note:

http://www.crfonline.org
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New CRF Chairman: A Familiar Face to the Community
Mr. Frank Sebastian, Director of Credit and Accounts Receivable for SLD of 
adidas, was installed as the Chairman - Board of Trustees, at CRF’s March 
Forum held in San Antonio, Tx. Frank has been on the Board of Trustees 
for the past several years and has also held the Vice Chair positions of 
Membership and Finance. He is a long standing CRF member who has been 
extremely active in all aspects of the Foundation.
 
Frank is a true credit professional with experience in sports apparel, 
manufacturing and publishing.  When he is not engaged in company risk 
management, Frank volunteers his time as a Court Appointed Special 
Advocate for abused and/or neglected children.
 
When asked about his new position as Chairman for the Board of Trustees 
Frank commented, “I am excited to support the Foundation and all of its members while carrying forward 
a rich tradition… CRF is the leader in the discipline.”
 
The CRF Team and our community welcome Frank and look forward to supporting him and the entire 
membership base during his tenure as Chairman.

The Foundation 
wishes to thank 
all those who 
recently attended, 
participated and 
supported our 
March Forum 
in San Antonio. 
The session was 
the 4th largest 
Spring meeting in 
CRF’s history and 
represented the 
11th sellout in our 
last 13 meetings. 
This meeting 
also included 
our General 
Membership Meeting at which a new Chairman 
was elected (see accompanying article on Frank 
Sebastian) and two new Trustees were installed 
as Board members – Ms. Nancy Alfveby of Post 
Holdings and Mr. Rick Russell of ABC Supply 
(congratulations to both Nancy and Rick).
 
The Forum itself included numerous pre-
meeting user group and product/service provider 
information sessions that enable attendees to 
gain additional value from their attendance. The 
agendas at CRF Forums continue to be driven 
by participant needs, and featured content and 
panel discussions on Cyber Security, Tax Reform, 
Robotic Process Automation, eCommerce, Shared 

Services, Tax 
Exempt Certificate 
Process, an 
Economic 
Update and the 
traditional Open 
Forum discussion. 
Throughout the 
Forum several 
references 
were made to 
the practitioner 
authored Shared 
Services book that 
was published 
in 2017 and its 
applicability 
to community 

members seeking advice and having process-
related questions.
 
CRF’s next meeting will be on August 13-15 in 
Orlando, and the agenda for that meeting is 
already posted on the CRF website. The location is 
perfect for a final getaway before children return 
to school or as a last shot at summer vacation. 
This meeting will feature a service provider 
EXPOSITION in addition to the Forum, and will be 
the largest of its kind in the US.
 
Again – THANK YOU to all who contributed to 
the very positive outcome!

ANOTHER SELLOUT  — The CRF Forum in San Antonio, March 19-21, 
2018 was attended by many credit professionals who experienced an 
informative lineup of topics by knowledgeable presenters. 

MARCH MADNESS – CRF STYLE
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Thank you!
To our Presenters at the March Forum in San Antonio

Tax Reform and its Implications
Christian McBurney, Arent Fox LLP

Cyber Security
Erik B. Weinick, Otterbourg PC

Adam Cohen, Berkley Research Group LLC

Benchmarking and Artificial Intelligence
Keith Cowart, FIS

An Overview of Shared Services Centers
Cliff Struhar, Corporate Executive Board (CEB, now Gartner)

eCommerce and Legal Considerations
Jay Indyke and Michael Klein, Cooley LLP

Ken Cruz, Estée Lauder Companies
Rob Hanus, Carhartt Inc

Mark Storey, Acushnet Company

Tax Exempt Certificate Process
Silvia Aguirre, Avalara

Robotic Process Automation
Dihan A. Fernando, Accenture

Economic Update
William Strauss, Federal Reserve Bank of Chicago
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CRF Forum 
Speakers
San Antonio 

March 19-21, 2018

Bill Strauss

Frank Sebastian

Matt Skudera

Silvia Aguirre
photos by Tom Diana

Dihan Fernando

Bill Balduino

Michael Klein Rob HanusKen Cruz
Jay Indyke Mark Storey

Eric Weinick Adam Cohen

Keith Cowart

Christian McBurney

Cliff Struhar
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Top row, from L to R: Marc Gerstel, AG Adjustments Ltd; CRF Chairman Frank Sebastian; 
Tim Powell, IAB Solutions LLC; Bradley Palmer, Cforia Software; Jack Sylvestre, FIS 
AvantGard LLC; Annette Waggoner, Commercial Collection Agencies of America; Al 
Steinhart, ABC-Amega Inc;  Frank Fehrenbach, Dun & Bradstreet.
Bottom row, from L to R: Matt Skudera, CRF Vice President of Research and Education; Dan 
Meder, Experian; Michele Johnson, Credit2B; Kellyanne Tavani, CreditRiskMonitor; Kevin 
Hogan, Cortera; John Sargent, Credit & Management Systems Inc; Chuck LeWinter, F&D 
Reports/Creditntell.
Not pictured are representatives from Billtrust, Equifax, HighRadius, International Credit 
and Trade Finance Association (ICTF), International Risk Consultants and Protiviti.

CRF Platinum Partners Gather at the March Forum in San Antonio

Photo by Tom Diana
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Platinum Partner Updates

ABC-Amega Inc, headquartered in Buffalo, 
NY, announced Feb 15, 2018 that the firm 
was selected as a finalist for Business First 
of Buffalo’s annual Best Places to Work 

recognition program. ABC-Amega Inc is one of 12 companies that 
placed as a finalist in the Large company category.

Protiviti announced on February 14, 2018 
that it has been recognized for the fourth 
consecutive year on the Fortune 100 Best 

Companies to Work For® list. The list is based on a survey of more 
than 310,000 employees rating their workplace culture on 50-plus 
elements of their respective companies. These include trust, mutual 
respect, fairness, camaraderie, pride in their work, executive team 
effectiveness, people-focused programs and innovation. The survey 
was administered by Great Place to Work®.

Commercial Collection Agencies of America 
announced on March 5, 2018 that through its 
initiative, Commercial Collection Agencies of America 
Gives Back, a portion of the proceeds of their 
upcoming Spring meeting in Marina del Rey will be 
given to The Emily Stillman Foundation. 

The Emily Stillman Foundation was created in 2014 to preserve 
the memory of Emily Nicole Stillman, a 19 year old sophomore at 
Kalamazoo College in Kalamazoo, Michigan who passed away from 
Serogroup B of Meningococcal Disease – the only serogroup not 
included in the vaccine that was being used in the United States at 
the time. Among the goals of the Foundation is to ensure vaccines for 
preventable diseases are available to all people.

Billtrust announced that Steve Pinado has 
joined the company as President, where he 
will be responsible for driving the strategic 
direction of sales, marketing, business 

development and customer success areas of the organization. 
Additionally, Billtrust previously announced the addition of Matt Reid 
as Chief Marketing officer (CMO).

http://commercialcollectionagenciesofamerica.com/
https://www.billtrust.com
https://www.protiviti.com
http://www.abc-amega.com
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https://www.businesscreditreports.com
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Scott Blakeley — (949) 260-0612
seb@blakeleyllp.com 

George Angelich — (212) 457-5423
george.angelich@arentfox.com

Rafael X. Zahralddin — (302) 384-9401
rxza@elliottgreenleaf.com

Bruce S. Nathan — (212) 204-8686
bnathan@lowenstein.com

Jay Indyke — (212) 479-6080
jindyke@cooley.com Brad Sandler — (302) 778-6424

bsandler@pszjlaw.com 

CRF
Friends of the Foundation

2018

This group of attorney firms, in addition to their intellectual 
contributions, has stepped forward to offer financial support to the 

Foundation, for which CRF and its members are very grateful.

https://www.arentfox.com
http://www.elliottgreenleaf.com
http://www.blakeleyllp.com
https://www.lowenstein.com
https://www.cooley.com
http://www.pszjlaw.com
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The Credit Research Foundation is very fortunate to receive support 
from our Platinum Partners. Their contributions and collaborative 
efforts help the Foundation maintain activities at the level at which our 
members have become accustomed.

While these firms and the services they provide are very familiar to our 
members, you can learn more about them by clicking HERE.

Credit Research Foundation
Platinum Partners

Timely - Accurate - Credit Intelligence

Credit Research Foundation
Platinum Partners

IAB Solutions LLC

International Risk Consultants

®

®

https://www.crfonline.org/about-us/platinum-partners/
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Credit Research Foundation. 
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