
1
©2017 Credit Research Foundation

What’s Inside

CRF News
www.crfonline.org

©2017

3rd Qtr.

Credit Research Foundation

Big Data Privacy Considerations - Attorneys Evan Pilchik & Erik Weinick 2-6
Data Security Issues - Laura Whitt-Winyard and Adina Rubin 7-10
CRF Big Data Survey Infographic 11
A Message from CRF President Bill Balduino 12-13
Barbara Clapsadle, CRF Manager of Member Services, Message to CRF Family 15
Implications for B2B Creditors of Amazon/Whole Foods union - Kerri Byron 17-19
Preserving Electronic Data - What's Required - Attorney Scott Blakeley 22-24
US Economic Outlook - Policymakers Have Unfinished Business - Mark Zandi 26-28
Infographics from NACHA Survey on ACH Payments 32-33
Big Data - A Focus On Construction Credit - Kristin Alford 34-39
Delinquent Commercial Acct Placements - Q1-Q2 - 2017 - Annette Waggoner 41-43
Lien & Bond Law Changes 2017 - Kristin Alford 45-48 
Platinum Partner News 51

Big Data in AR Operations
I. Privacy Considerations
II. Security Concerns
III. CRF Survey Results

 Editor’s Note: Big Data or Big Data Analytics is increasingly being employed by 
companies to enhance the effectiveness of their business processes. Big data 
analytics is the process of examining large and varied data sets to uncover hidden 
patterns, unknown correlations, market trends, customer preferences and other 
useful information that can help organizations make more informed business 
decisions.
 
The following are three perspectives relating to big data. The first is an article that 
explores the privacy requirements companies must consider when capturing and 
using Big Data. The second is an article that delves into the security considerations 
necessary to safeguard data repositories. And finally, the third is an infographic 
that summarizes the findings of a recent CRF Survey on the degree and scope of 
Big Data Analytics within the discipline.

http://www.crfonline.org
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I.  Privacy Considerations

Big Data — A Powerful Asset That Comes 
with Legal Obligations and Limitations

By:  Evan Pilchik and Erik Weinick
Otterbourg P.C.

It is not just household names such as Equifax, Saks Fifth Avenue and 
Chipolte that must vigilantly guard against improper use of, and access 

to, electronically stored information. Rather, companies of all sizes and 
across all industries must understand their obligations regarding the 
collection, use and transfer of private information. Once they understand 
these obligations, they must take reasonable steps to ensure that these 
obligations are fulfilled. In particular, companies must take great care 
when they collect, access, analyze and utilize, what has come to be 
known as Big Data. 

What is Big Data?
“Big Data” is a broad term used to describe the extremely large data 
sets which organizations collect, analyze and utilize in the course of 
their operations. The rise of Big Data in recent years correlates with 
the increased technical and economic ability of companies to capture, 
store and analyze the data which companies obtain from sources such 
as point of sale devices, consumer-facing websites and the so-called 
“Internet of Things (IoT)”. The data can be analyzed to reveal patterns, 
trends and associations, especially patterns and trends relating to human 
behavior and interactions, enabling, among other things, more customized 
consumer targeting.
 
For instance, in 2012, pharmaceutical company Merck modified its 
marketing strategy for its allergy medication Claritin based on Big 
Data. Through partnerships with Wal-Mart, Merck created personalized 
promotions based on zip code data to market Claritin to geographic areas 
with high pollen counts, resulting in increased revenue.

A Cautionary Tale
The story of inBloom, a now-shuttered data analytics firm founded in 2011 
with $100 million in seed money from the Bill & Melinda Gates Foundation 
along with the Carnegie Corporation of New York, presents a cautionary 
tale as to how even the perception about the potential misuse of Big Data 
can have disastrous consequences.

inBloom aimed to store, clean, and aggregate for states and school 
districts a wide range of student information. The firm would then make 
the data available to district-approved third parties to develop tools 
and dashboards so the data could more easily be used by classroom 
educators. The inBloom database included more than 400 different 
data fields about students that school administrators could complete. 
However, some of the details were so personal – including data fields 
about family relationships (“foster parent” or “father’s significant other”) 
and reasons for enrollment changes (“withdrawn due to illness” or 
“leaving school as a victim of a serious violent incident”) – that parents 
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objected, saying that they did not want that kind 
of information about their children transferred to 
a third-party vendor.

Unsurprisingly, inBloom became a lightning 
rod for those concerned about the increased 
collection, use and sharing of sensitive student 
information. The backlash prompted a string of 
withdrawals by planned educational partners in 
Colorado, Louisiana and elsewhere. Shortly after 
the withdrawal of New York State, which, through 
a budgetary measure, took action by prohibiting 
the education department from contracting 
with outside companies to store, organize or 
aggregate student data, the company ceased 
operations. Following these concerns about the 
use of Big Data in connection with students, 
California passed the Student Online Personal 
Information Protection Act, prohibiting operators 
of websites, online services, applications and 
mobile apps from sharing student data and using 
that data for targeted advertising on students for 
a non-educational purpose.

The Legal Framework
Of course, it is not just public perception which 
governs companies’ use of Big Data; there are 
a myriad of legal obligations as well. These 
legal obligations may arise in several manners, 
including by statute, as a result of membership in 
a particular industry, or by voluntary contracts.
 
Statutory Obligations
At the federal level, several statutes impose 
privacy obligations on organizations throughout 
almost all sectors of the economy. Well known 
federal statutes include the Health Insurance 
Portability and Accountability Act (HIPAA), as 
modified by the Health Information Technology 
for Economic and Clinical Health (HITECH) Act 
(relating to the protection of the privacy and 
security of certain healthcare information), 
the Controlling the Assault of Non-Solicited 
Pornography and Marketing (CAN-SPAM) Act 
(setting forth rules with respect to unsolicited 
commercial email) and the Children’s Online 
Privacy Protection Act (COPPA) (regulating the 
collection and use of children’s information by 
commercial website operators). Some older 
laws, such as the Family Educational Rights and 
Privacy Act of 1974 (FERPA) (providing students 
with control over disclosure and access to their 
education records), also have implications for the 
collection and use of Big Data. Other privacy laws 
with Big Data implications include the Fair Credit 
Reporting Act (regulating the consumer reporting 
 
 

industry and providing consumers with privacy 
rights in consumer reports) and the Genetic 
Information Nondiscrimination Act of 2008 
(creating limits on the use of genetic information 
in health insurance and employment).

Some of these laws may have consequences 
beyond the sectors they directly regulate. For 
example, some aspects of HIPAA may impact 
employers in any industry to the extent such 
employers sponsor health benefit plans for 
their employees and to the extent they have 
in-house health benefits personnel (such as 
human resources personnel) that address health 
benefits issues and have access to personally 
identifiable information (PII). Such an employer 
may constitute a covered entity or a business 
associate of a covered entity under HIPAA if 
it enters into agreements with, and otherwise 
monitors and interacts with, health insurers, 
third-party administrators and other health 
service vendors, makes eligibility determinations, 
collects and tallies employee medical receipts 
under flexible spending plans, assists with case 
management activities and monitors health 
benefit usage to identify incentives to control 
health benefit costs. As can be seen, almost any 
large organization therefore can be subject to at 
least some of HIPAA’s rules.

States have also enacted privacy laws or taken 
other actions in direct response to incidents 
where Big Data was perceived to have been, 
or was perceived to have the potential to be, 
improperly used. The Student Online Personal 
Information Protection Act mentioned above is 
just one example. In addition, each state has a 
“mini FTC Act”. These are commonly known as 
Unfair and Deceptive Acts and Practices statutes 
and are usually enforced by the state attorneys 
general. Most states also have other specialized 
statutes protecting privacy in the medical, 
financial, workplace and other sectors.

Common Law Privacy
Apart from statutes, common law is an additional 
source of privacy law with which companies must 
be familiar. Plaintiffs can sue under the privacy 
torts, which have traditionally been categorized 
as intrusion upon seclusion, appropriation of 
name or likeness, publicity given to private life 
and publicity placing a person in false light. 
Plaintiffs may also sue under a contract theory in 
certain cases, such as when a physician, financial 
institution or other organization holding personal 
information breaches a promise of confidentiality 
and causes harm.
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Industry Obligations
Self-regulatory regimes play a significant 
role in governing privacy practices in certain 
industries. Examples include the Network 
Advertising Initiative (promulgating a code of 
conduct for member companies in the online 
advertising industry), the Data & Marketing 
Association (formerly the Direct Marketing 
Association) (publishing guidelines and principles 
for the marketing industry) and the Children’s 
Advertising Review Unit (promoting responsible 
advertising to children under the age of 12 in 
all media). Some trade associations also issue 
rules or codes of conduct for members. In some 
settings, such as the Privacy Shield program for 
companies that transfer personal information 
from the EU to the United States, government-
created rules expect companies to sign up for 
self-regulatory oversight. 

Contractual Obligations
In addition to statutory obligations, an 
organization can face regulatory liability for failing 
to comply with its own privacy promises as set 
forth, for example, in a privacy policy published 
on its website. The Federal Trade Commission 
(FTC) and other federal agencies have been very 
active in enforcing these kinds of promises on 
behalf of consumers, as a breach of a privacy 
promise, or even a change to an existing privacy 
policy that is not consented to by the consumer, 
can be deemed to be a deceptive trade practice. 
Settlement orders between the FTC and 
Facebook, and the FTC and Gateway Learning, 
specifically address requiring consent before 
making changes to existing privacy policies. 
The FTC even went so far as issuing a warning 
letter to Facebook in connection with Facebook’s 
acquisition of WhatsApp, reminding Facebook 
that changing the way WhatsApp collected and 
used consumer data without consumer consent 
could violate its settlement order.

On the other hand, companies can also be faulted 
for failing to require by contract that third-party 
vendors or contractors protect the security and 
confidentiality of personal information, or for 
failing to provide reasonable oversight of such 
vendors’ or contractors’ security practices. In 
the case arising out of the highly publicized data 
breach affecting more than 36 million users of the 
Ashley Madison dating website, the FTC claimed 
that the owner of the website failed to determine 
whether its third-party service providers had 
implemented reasonable security measures to 
protect personal information, and that it failed 
to contractually require its services providers 
to implement reasonable security measures. In 

the settlement order with the FTC, in addition to 
paying $1.66 million to the FTC, Ashley Madison 
agreed to establish an information security 
program which provides for the development 
and use of reasonable steps to retain service 
providers capable of appropriately safeguarding 
the personal information they receive from the 
company, and to require services providers by 
contract to implement and maintain appropriate 
safeguards.

Specific Big Data Privacy Risks
There are numerous pitfalls for unsuspecting 
companies when it comes to the use of Big Data. 
A few of these are described in the following 
paragraphs.

Discrimination
According to the Electronic Privacy Information 
Center (EPIC), “The use of predictive analytics 
by the public and private sector … can now be 
used by the government and companies to make 
determinations about our ability to fly, to obtain 
a job, a clearance or a credit card.” Essentially, 
illegal discrimination could become automated 
by collecting and analyzing Big Data and basing 
negative decisions upon the result. Banks, for 
example, are careful not to include questions 
about race on a credit application. However, 
by using Big Data to gather and analyze the 
vast amount of other available data about an 
applicant (such as residence, education and even 
name), an applicant’s race can be inferred, and a 
negative credit decision and allegations of illegal 
discrimination could follow.

Similarly, Big Data can be used to target 
advertising in discriminatory ways. Facebook, 
for example, is among the many tech companies 
that have historically taken a “hands-off” 
approach to the advertising. Unlike traditional 
media companies that select the audiences they 
offer advertisers, Facebook and others generate 
advertising categories automatically through 
algorithms running Big Data analytics based on 
what their users share, both explicitly through 
account details and implicitly through their online 
activity. It is easy to see how such targeted 
advertising could be used to illegally exclude 
certain groups, such as by steering away certain 
real estate offerings from certain minority groups.

Anonymity
Some laws, such as HIPAA, carve out a safe 
harbor for certain “de-identified” or anonymized 
data. However, the growth and sophistication of 
Big Data analytics has far outstripped the ability 
to anonymize data. Latanya Sweeney of Harvard 
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University has shown that almost 90% of all 
Americans can be uniquely identified using only 
three pieces of information: ZIP code, birthdate 
and gender. As a result, even anonymized 
data still raises privacy concerns about which 
companies should pay particular attention. For 
example, Netflix created an enormous database 
of movie recommendations available for study 
after scrubbing PII from the database, thereby 
believing the data to be anonymous. However, 
researchers were able to re-identify the Netflix 
users by comparing the Netflix data with 
movie recommendations found on the Internet 
Movie Database. Although it appears recent 
technological advances may lead to better ways 
to anonymize data, the current state of the art 
may not be helpful to companies looking at 
anonymity as a way to avoid privacy obligations.

Data Brokers
Data brokers are commercial organizations that 
buy or collect data on millions of consumers 
in order to resell that data for use in targeted 
marketing and sales efforts. The FTC has 
been active in pursuing data brokers, charging 
several of them with having knowingly provided 
scammers with hundreds of thousands of 
consumers’ sensitive personal information – 
including Social Security and bank account 
numbers. In its complaints, the FTC alleged that 
the brokers collected hundreds of thousands 
of loan applications submitted by financially 
strapped consumers to payday loan sites. The 
data brokers then sold 95% of these sensitive 
applications for approximately $0.50 each to 
non-lenders that did not use the information to 
assist consumers in obtaining a payday loan or 
other extension of credit, and had no legitimate 
need for this financial information. At least one 
of those marketers even used the information 
to withdraw millions of dollars from consumers’ 
accounts without their authorization.

Privacy Litigation
A recent case before the United States Supreme 
Court addressed some of the rights consumers 
have to sue Big Data organizations for violations 
of privacy rights.
 
Under the Fair Credit Reporting Act (FCRA), 
consumer reporting agencies (CRAs) are required 
to follow “reasonable procedures to assure the 
maximum possible accuracy of the information 
concerning the individual about whom the report 
relates.” The act permits a consumer to bring a 
cause of action against a CRA who negligently or 
willfully violates any requirement imposed under 
the FCRA with respect to that consumer.

Spokeo, Inc. operates a “people search engine” 
that, in response to a user’s request (e.g., from 
a human resource department for candidate 
screening purposes), gathers information from a 
variety of databases to provide information about 
a person. Thomas Robins, who was unemployed, 
claimed that a Spokeo report about him was 
inaccurate and, he alleged, this inaccurate 
information harmed his job prospects (among 
other things).

Spokeo argued that mere existence of a federal 
law requiring Spokeo to follow certain procedures 
did not, in and of itself, provide an adequate basis 
for Robins to sue Spokeo in federal court. The 
lower court agreed with Spokeo and dismissed 
Robins’ case.

On appeal, the Supreme Court held that while 
a mere violation of the FCRA’s procedural 
requirements might not be enough to produce 
a “concrete” and “particularized” harm which 
a federal court could redress, the lower courts 
must apply the facts of the case to determine 
whether the statutory violation could have 
produced an “injury in fact”. According to the 
Court, for an injury in fact to be “particularized”, 
it must affect the plaintiff in a personal and 
individual way, and for an injury to be “concrete”, 
it must actually exist and it must be real and not 
abstract.

While the Spokeo case continues to wind its way 
through the federal court system, critics of the 
decision say that the Supreme Court’s decision 
merely created checkboxes for plaintiffs to tick in 
order to survive a motion-to-dismiss challenge. 
This strategy may be used by other consumers 
hoping to bring lawsuits against any company 
required by statute to follow privacy procedures, 
so long as the plaintiff can show that the failure 
to follow the statute resulted in an injury in fact 
which is both concrete and particularized.

Complying With Privacy Obligations
Organizations should confer with outside counsel 
regarding compliance with privacy obligations 
and the use of Big Data. In addition, companies 
may wish to appoint a chief privacy officer (CPO). 
If the organization is not large enough to justify a 
full-time CPO, then it should empower someone 
of suitable authority within the organization to 
fill the role. At a minimum, there should be one 
leading and authoritative voice within every 
organization when it comes to privacy (and 
cybersecurity as well, but that deserves its own 
article).
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 A CPO should be cognizant of the types of PII 
an organization maintains, how it does so, and 
what its obligations are with respect to the data. 
A CPO also should be involved in educating other 
members or employees of an organization as 
to their privacy responsibilities. Written privacy 
policies are not just helpful to this process, they 
are essential.

Further, old IT guidelines for data safekeeping, 
privacy and security may not be adequate for Big 
Data compliance efforts, and organizations may 
be publishing privacy and security statements 
to stakeholders and customers based on these 
old guidelines. An up-to-date policy must also 
address privacy, security and ownership if the 
organization elects to sell the data.
 
In the mergers and acquisitions context, acquirers 
must have policies in place prior to acquiring 
data assets. One of the first steps that should be 
taken (if it was not already done during the due 
diligence process before the acquisition) is to 
assess what PII exists, what systems are in place 
to protect and manage it, and whether those 
systems are legally and technically sufficient.

Of course, some PII, such as that found in 
marriage records and real estate records, is 
freely available and therefore is not considered 
private. Additionally, companies in privacy-
sensitive, regulated industries like banking, 
insurance and healthcare are very aware of 
privacy issues, and organizations in these sectors 
are required to issue privacy policy statements 
to their customers and tell their customers 
what information may be shared with other 
organizations. On the other hand, companies in 
other industries that are collecting large amounts 
of non-public data might find themselves in a 
position to directly monetize their data by selling, 
for example, consumer data to a vendor looking 
to improve its product offerings. Before using 
collected data for such purpose, however, the 
collector of the data must carefully review its 
privacy policy and determine whether it is clear to 
consumers that this would be a permitted use of 
their data.

Fortunately, a number of privacy-focused 
associations, as well as industry-specific groups, 
are available to help organizations using Big 

Data to meet their privacy obligations. The 
International Association of Privacy Professionals 
has a number of resources, and sponsors regular 
conferences, dealing with compliance issues. 
Many groups across all industries are active in 
the legislative process with respect to laws and 
regulations that affect their particular industries, 
such as the Better Business Bureau, which offers 
a sample privacy policy.

Conclusion
The use of Big Data is firmly entrenched in 
corporate America. Therefore, organizations 
eager to use Big Data to improve efficiency and 
profitability must be wary of the pitfalls that 
accompany its use, be they reputational or legal 
risks. Only by carefully monitoring their policies, 
programs and compliance obligations can 
companies maximize the benefits Big Data offers, 
without incurring the legal and reputational costs 
that have been associated with its use to date.
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No matter what anyone tells you, fraud and 
data breaches are not the cost of doing 
business. Sure, there are unavoidable 

security risks for organizations today. Yes, your 
network may get hacked, or you may become the 
victim of malware. Sending electronic invoices 
and collecting payments online may increase 
your company’s vulnerability to both fraud and 
security breaches. But if you fail to protect 
your business by preparing for the worst-case 
scenario, integrating security protocols and using 
secure, automated technology to handle your 
invoicing and payments, you’re the only one to 
blame. The price you’ll pay is a loss of revenue, 
and most importantly, a loss of trust.

Luckily, the internet, SaaS (Software as a Service) 
solutions, and security technology can be some 
of the most powerful tools in your arsenal to help 
you mitigate those security risks. But before 
we dive into the technology, let’s explore the 
problem, and understand the risks involved.

Data breaches are defined as any event where 
sensitive, protected or confidential data has 
been viewed, stolen or used by an unauthorized 
party. It can include personal health information 
(PHI) and personally identifiable information 
(PII), as well as trade secrets and intellectual 
property. Fraud can take many forms, including 
fake payments, using both paper and electronic 
formats. Corporate data breaches can affect 
individuals and businesses alike, making private 
information public, which can lead to stolen 
money and products. Unfortunately, fraud 
permeates the world of business, causing 
extensive damage to organizations.

What the numbers tell us
When we look at the statistics around data 
breaches, there are three main causes, all of 
which can be prevented. According to the 
Ponemon Institute 2017 Cost of Data Breach 
Study, human error (24%), system glitches (24%) 
and criminal attacks (52%) account for the root 
causes of data breaches to organizations across 

industries. Human error includes employees and 
contractors who cause data breaches by careless 
actions, while criminal attacks are malicious 
and may include malware, criminal insiders, 
SQL injection code and phishing scams. The 
proliferation of mobile platforms creates new 
opportunities for fraud, along with the increase in 
compliance failures. 

Don’t forget that data breaches are expensive 
too. The average company spends over $1 million 
on forensic investigation, assessment and audit 
services alone. Add to that the cost of a damaged 
reputation and a loss of trust, both of which can 
be hard to quantify exactly, but studies have 
been done to show the consequences. When 
customers leave and lawsuits are filed, the loss of 
present and future business will hurt your bottom 
line for years to come. The Ponemon study 
identified the average cost of each stolen record 
at about $225 per record, and if it includes health 
data, that cost jumps to $380 per record. Multiply 
that by tens of thousands of records and it’s easy 
to see how the average data breach will cost an 
organization about $7.35 million. 

Assessing your organization’s needs
So, what does this mean for your organization? 
It means that you need to make protecting your 
business, your customer data, and your cash flow 
a priority, using the most secure options available 
to you today. Security is not a one-time solution, 
but a never-ending process of protecting your 
business from new threats that pop up every 
day, reducing the mean time to detection and 
mean time to repair. Routine data backups and 
processes that help you recover quickly from a 
breach are necessary because the numbers show 
that your business is likely to suffer from a data 
breach or fraud at some point. 

You need to implement several comprehensive 
plans. The first one is focused on the people in 
your organization by getting them to understand 
and uphold the security measures you will put 
in place. Next, you will need to create policies 

II.  Security Concerns

Solving Your Data Security Issues 
Across the Invoice-to-Cash Landscape

By Laura Whitt-Winyard and Adina Rubin of Billtrust
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which govern all internet use, devices, security 
and access to your network. Finally, you’ll need a 
plan of attack to specifically cover the risks in the 
areas of purchasing and payments. This three-
pronged approach will help you identify the most 
serious risks and protect your most sensitive data 
on all fronts. Let’s focus on your invoice-to-cash 
process and evaluate your unseen potential risks.

Invoice delivery risks
What kind of security risks are involved in 
invoicing? You’d be surprised at how simple 
mistakes here can have a big impact. In August 
2017, Aetna inadvertently revealed the HIV status 
of 12,000 customers by accidentally printing it 
near the mailing address so the data was visible 
through the envelope window. HIPAA violations 
carry a fine of $100 to $50,000 per incident, and 
the full extent of repercussions of this act have 
yet to be determined.

Conversely, if your organization has manual 
invoicing processes, your staff may accidentally 
send the wrong invoice to the wrong customer, 
revealing your customers’ business data to 
their competitors. You have no way to prevent 
human error, and it’s a mistake that happens 
more often than you think. If you outsource your 
printed invoices to a third-party vendor, you have 
abdicated control over the process, and you have 
no idea who may be accessing the data on the 
invoices before they are mailed.

Preventing payment fraud
Payment fraud is found in every payment method, 
across every payment channel, and the quantity 
and value of fraudulent payments are astonishing. 
Studies show that over 75% of organizations 
experiences paper check fraud, 46% are victims 
of wire-transfer fraud, and 30% suffer from 
ACH debit fraud, proving there’s no way to 
avoid fraud. There are other important risks we 
need to address when it comes to payments. 
Your employees may use a variety of unsecured 
processes within your office, which not only 
opens your business to security breaches, but 
also to fines and penalties if your security is 
violated or word gets out to the public. 

Let’s start with credit cards. Untrained employees 
may write down a credit card number for use at 
another time, and then store that number in an 
unlocked drawer or filing cabinet, or worse - right 
on top of their desk. Emailed “virtual” or one-
time-use credit card payments are the newest 
method of payments for businesses, but they also 
have gaping security holes. Emails are sent to 
unsecured email accounts, and AR team members 

are directed to create a login and password in 
order to securely access the number and process 
the payment. This results in the creation of 
thousands of logins and passwords which are not 
often locked down, but are instead scribbled on a 
piece of paper or saved in a spreadsheet. 

Paper check payments are no more secure 
than credit cards. Often paper checks will sit 
in someone’s desk for days until a bank run is 
made to deposit them. There is no method of 
ensuring that checks are legitimate until they are 
deposited. Few organizations lock up checks in a 
safe or handle them securely. Add up the number 
of unlocked offices, unsecured laptops and other 
security vulnerabilities at your organization, and 
you’re looking at a situation where there are a lot 
of opportunities for breaches.

Securing your cash application process
The cash application process is where your AR 
team will match up payments with remittance 
data and reconcile paid invoices, freeing up 
cash for use within the organization. If your 
business still uses a manual cash app process, 
you have unsecured paper files and spreadsheets 
with invoice and statement data, along with 
photocopies of checks and other documentation, 
creating vulnerabilities across the entire 
department.

Some organizations use automated cash 
application software, but you still need to be 
careful. Some newer software companies have 
misrepresented their automation technology, and 
they outsource some processes to inexpensive 
overseas labor. Using one of these unsecured 
software solutions means you have no control 
over security of your customer payment data.

Adopting a security-first mindset
So how do you mitigate risks and remove these 
vulnerabilities? There is no single solution 
that a company can just buy and implement. 
Protecting your organization and your data 
requires adopting a philosophy in which security 
is a top priority and a daily effort. Each person 
within your organization can accidentally cause 
a data breach through careless actions, such as 
clicking on a link in a phishing email, connecting 
to an unsecured Wi-Fi signal, or leaving a laptop 
open and unlocked momentarily in a coffee shop. 
The damage caused by a careless decision can’t 
always be mitigated by security technology. 

Your company’s employees, executives and 
contractors must be aware of security risks 
and protocols through frequent training and 
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informational updates when new risks are 
discovered. Once all stakeholders are on board, 
and your employees understand the value and 
necessity of security measures, you can begin a 
multi-channel approach to secure your data.

Protect your cash flow
All companies deal with financial transactions, 
and there are laws and regulations which define 
how to keep financial and sensitive data secure. 
The most stringent and prescriptive one is from 
the Payment Card Industry Security Standards 
Council called PCI-DSS. You may know this as 
PCI compliance, a series of 12 requirements 
with 250+ sub requirements that define how to 
handle credit card data securely and protect your 
network from malicious attacks. 

Regardless of whether or not you accept 
credit cards, if you store any kind of financial 
information, your organization is required to 
be PCI compliant. Adhering to PCI compliance 
standards can be complicated and costly, 
requiring audits, new technology and designated 
resources to implement and maintain security 
standards. The costs of PCI non-compliance 
are extensive, including hundreds of thousands 
of dollars in fines and penalties from banks and 
credit card institutions, as well as the cost of civil 
litigation and lost business.

A better approach to data security
While you can do-it-yourself, there is an easier 
method available to organizations that want 
to avoid the rigors and hassle of maintaining 
compliance of security standards for PCI-DSS, 
NACHA, NY-DFS, SSAE16, and others. 

Many businesses choose this option to skip the 
investment of time and money. Instead they 
choose to outsource the processing and storage 
of credit card numbers and financial data to a 
third-party vendor who excels in data security. 
By using a secure, cloud-hosted solution, there is 
never any sensitive data stored on your system, 
removing most of the burden of maintaining 
compliance from your team and their laptops. 

Upgrading to the total package
There are several secure invoice-to-cash 
solutions on the market today, so you’ll need to 
choose wisely. The best advice is to consider 
automated solutions which offer the most 
flexibility to both you and your customers, 
allowing you to accept a variety of payments 
securely, including paper checks, ACH and wire 
transfers. It should be able to process all types 
of payments automatically and verify that all 

payments are not fraudulent by communicating 
with banking institutions to confirm that funds 
have cleared. 

Using secure payment methods will build trust 
with your customers and provide them with 
secure payment options, such as an online portal 
or IVR (Interactive Voice Response telephone 
payment system). Automated cloud-hosted 
solutions also remove the risk of human error 
from your business, providing a nearly touchless 
process. 

If you’re fully committed to protecting your 
data, you’ll want to make sure that your secure 
invoicing and cash application solutions can 
interact seamlessly with your automated 
payment system, further decreasing the risk that 
unauthorized individuals can access your data. 

You can get automated invoice delivery solutions 
which use SFTP to securely receive invoicing data 
from your ERP. That data can be used to send 
invoices to customers using a variety of methods 
including print, email, and for maximum security, 
an online presentment portal. You’ll want to use 
a print facility in the US that offers mail tracking 
to ensure correct delivery and has measures in 
place to prevent glitches in the mailing process. 
Ask for a tour of the print facility before you hand 
over your data, and inquire about their acceptable 
failure rates (which should be zero percent).

To round out the invoice-to-cash process, you 
should have a secure automated cash application 
system in place. The cash application process 
involves matching payments with invoices and 
remittance data, exposing sensitive information 
if it’s handled manually by a team of people. 
Choose an automated solution which removes 
virtually all human interaction, hosts payment 
data in the cloud and off your systems, and sends 
reconciled payment files to your ERP securely. 

You can never have too many backups
The last piece of the data security puzzle is the 
backup protection you’ll need when, not if, your 
business is breached. The numbers show us that 
it’s going to happen eventually, so every business 
should be prepared for when that comes, and 
that means having a secure offsite backup of all 
your data. 

The most frequently asked question is, “How 
often should I have my data backed up?” The 
answer is, “Always backup your data as often as 
you can afford to lose it.” If you can recover from 
losing one day’s data without too much effort, 
then a daily backup solution is perfect for your 
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business. If, however, five minutes of data loss 
would cause irreparable damage, you’ll need a 
24/7 real-time data replication solution in place. 

It all comes down to trust
Professional and personal experiences have 
shown that every minute and every dollar spent 
on threat detection, prevention and remediation 
is time and money well spent. From sensitive 
customer data to credit card numbers, no one 
wants to lose the things most important to them. 
It’s up to you to make every person within your 
organization feel invested in protecting the 
business and its most valuable information asset 
- data.

When you put time and effort into protecting 
your customers and your data, it shows. Each 
and every time there’s a headline about the most 
recent company to have data compromised, 
your customers will gratefully pay your invoices, 
secure in the knowledge that they can still trust 
your organization to keep their data protected. 

About the Authors:
Laura Whitt-Winyard, CISSP, 
CISA, CISM, CRISC, has over 16 
years of Information Security 
experience. She serves as the 
Information Security Director at 
Billtrust and is responsible for 
definition and implementation 
of the company’s global 
information security program 
and strategy.

Adina Rubin is a writer at Billtrust 
where she educates finance 
executives and professionals 
about the benefits of optimizing 
AR efficiency. She has a 
bachelor’s degree in journalism 
from Boston University, and a 
master’s degree in education 

from Duquesne University. She would love to 
hear from you on Twitter and LinkedIn.

https://twitter.com/adinalex
https://www.linkedin.com/in/adinarubin/
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Moving
to Big Data
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Big Data Analytics?
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What is the structure of your Big Data operation?

Cloud-based: 3rd-party servers; functionality provided 
by software under control of company IT personnel 

In-house: data is stored on company servers and 
managed by 3rd-party software providers

Cloud-based: (remote servers) managed by 
3rd-party Software as a Service providers

In-house: data is stored on company 
servers, managed by IT dept
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Just a few thoughts . . . .
from CRF’s President, Bill Balduino

Bill Balduino
President, CRF

Hi Everyone – HAPPY END OF SUMMER!

This piece will be a little out of norm (even for me) and cover a number 
of areas. I hope you will agree what is discussed below is important and 
relevant for the CRF Community. In that vein and in order to provide a 
glimpse into what will be offered – here are some critical extracts:

• It has been an extraordinarily productive year for the CRF team and
hopefully therefore our community

• It is budget season - and as you prepare that line item for CRF,
2018 will be the FOURTH CONSECUTIVE YEAR – NO PRICE
INCREASE FOR MEMBERSHIP

• Forum agenda content has been uniquely diverse and reflects
practitioner direction and input

I will start with a THANK YOU to the CRF Team — it has been a productive 
year so far– in fact, very productive! Webinars, white papers and articles 
of importance have been shared with the CRF Membership at an incredible 

pace. Frankly, this reflects the activities of our research and education area, the research committee 
itself and also the phenomenal engagement and participation of our industry partners. Hats off to our 
Platinum Partners and Friends of the Foundation who relentlessly strive to bring the contemporary 
and topical to life and ensure that materials offered are pertinent, relevant and applicable. They share 
not only their time but intellectual experiences and associated solutions. The line-up of white papers 
and webinars for the fourth quarter is incredible and spans across a myriad of topics: from technology 
applications to ISO requirements; from valuation analysis to tax certificate changes; from perspectives 
on retail to fraud studies – stay tuned !!!!!

Speaking of “content” – the CRF TEAM is very appreciative of the many comments received on the 
noticeable and appreciable differences in the content and outputs across all of our mediums – LOVE 
THE FEEDBACK! Forums, webinars, white papers, CRF News and the Financial Journal are a few of the 
many outlets that are used to share information, trends and ideas. 

And just an FYI – our March Forum was a monster as it was our second largest March event ever, and 
the August meeting was supported by the largest trade credit exposition in the country – we thank 
you all for the incredible support. Check out our Forum locations over the next few years – some 
truly great properties and cities – CLICK HERE. October is not only anchored around a diverse agenda 
but it is our Barbara’s last Forum – she is sadly retiring at the end of the calendar year. Please join your 
peers and come to wish her well with a personal goodbye!! 

CRF’s proctored and on-demand courses – check them out!!! Eight totally new or revised courses 
– rounding out what was already an impressive array of discipline-related content training and 
knowledge.

Membership – yes, 2018 will be the 4th (fourth) consecutive year with NO PRICE INCREASE. The 
Foundation is extraordinarily proud of that and the ability to maintain the standards that are critical and 
essential to you while holding the line on increasing costs. So please save room for us in your 
annual budget as you prepare for 2018. 

http://www.crfonline.org/aboutcrf/CRF_Forum_Locations_Oct_2017.pdf
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The above is just part of the package that the CRF family enjoys from its membership with the 
Foundation. Lastly, as a convenience, here are a few links that might also be of interest: 

• A list of Current CRF Members
• See our Board of Trustees
• A summary of Membership Benefits

Our sincere thanks to all of you for your continued support and participation!!!

"Thank You" Forum Attendees!

http://www.crfonline.org/membership/members.asp
http://www.crfonline.org/aboutcrf/CRF%20Board%20of%20Trustees%202016-17.pdf
http://www.crfonline.org/membership/levels.asp
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It’s true…  Barbara Clapsadle will officially retire from the 
Credit Research Foundation at the end of 2017!

Below is an open letter from Barbara to her CRF family

We sincerely appreciate all that Barbara (Mom) has done for the Foundation 
and we will miss that warm smile that we have all been greeted with. It is with a 
heartfelt Thank You that we wish Barbara all the best in her retirement and thank 
her for her 14 years of dedicated service to the Foundation.

All the best,

Your CRF family

Dear CRF Family,

True Story!!! Imagine yourself as a stay at home Grandma 
at 56, happily watching over your grandchildren only to find 
that one day you are left completely without any health care 
coverage. Yes, this happened to me. I immediately turned 
on the old computer and sent out an urgent missive to all my 
friends and acquaintances – HELP – need office job with good 
benefits. Imagine my surprise when the same day I received a 
response from a former boss telling me that he had an opening 
and I should come in to talk to him. The rest, as they say, is 
history. 

With the blink of an eye, 14 years have passed me by - the quickest years of my 
life. I have been here to see a multitude of changes take place at CRF. A new, 
energetic and dynamic President, Bill Balduino. A new soft spoken, extremely 
intelligent gentleman (I can’t emphasize that enough) in the VP position, Matt 
Skudera. Our own little hidden gem, Cheryl Weaverling CFO, who is our lifeline 
and resident miracle worker; and Tom Diana, our Communications Mgr., with 
whom I share office space and who adds color to every day we spend together. 
Our newest bright star and my magnificent replacement is Angela McDonald. I 
know that all of you will come to like her as much as I do. Bill calls us the CRF 
Team. I call them my family.

But more importantly, it is the support of great people like you that have made 
CRF the superior organization we know today. It is also all of YOU that have made 
my time here a pleasure. I thank you for that opportunity. The last 14 years here 
have been a blessing. I leave you all in the best possible hands as I go off to enjoy 
some time with my husband of 52 years, John, my sons, my 5 grandchildren and 
our newest addition to the clan, my 1-year old great-granddaughter. I have made 
some great friendships here and I will think of you all often with great fondness.

Fondly,
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Making good on the promise

Third-party commercial 
debt collection

First-party accounts 
receivable managment / 
collections outsourcing

Industry credit 
group services

Credit and accounts 
receivable education 

and training

Successful business relationships come down to keeping promises. 
ABC-Amega works with clients to make good on the debts they’re owed 
- demonstrating our own pledge of effective partnership along the way.

ABC-Amega is proudly certified by the CLLA/IACC and the CCA of A, and is a long-time CRF Platinum Partner.

800.732.0206 | info@abc-amega.com 
ABC-AMEGA.COM

http://abc-amega.com
mailto:info%40abc-amega.com?subject=
http://www.abc-amega.com/
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What Does the Amazon / Whole Foods 
Deal Mean for B2B Creditors?

By Kerri Byron of Cortera

Earlier this year, Amazon announced that it 
will make its largest acquisition to date by 

purchasing Whole Foods for $14 billion. The 
acquisition, likely to trigger a major technological 
breakthrough for the food industry, sent grocery 
stocks plummeting. Consumers quickly took to 
social media and digital news outlets to learn 
more about what it might mean for them as far as 
prices, accessibility and potential deliverability. 
The consumer reaction proved that Amazon’s 
purchase of Whole Foods won’t just change 
the grocery industry, it will change the entire 
consumer shopping experience.

The acquisition is beneficial for both parties, as 
Amazon has openly been attempting to break 
into the grocery industry and Whole Foods has 
proven to be widely successful in various markets 
across the country. Whole Foods’ stock price 
and revenue have consistently declined since 
2012, and Cortera’s data showed a drop in three 
major spend categories over the past three years, 
signaling that the business could use support and 
fresh ideas with innovation and marketing.

When a business stops spending money in the 
areas shown above, it is a leading indication of 
financial struggle. While a business may continue 
to pay its bills on time every month, if they are 
not making purchases, they are not moving 
product. Whole Foods pioneered organic, fresh 
food and was quite successful for many years. 
Unfortunately, convenience has become a priority 
for consumers, and digital grocery options have 
put pressure on brick-and-mortar style stores.

Food Delivery Service
Now more than ever, shoppers value their time. 
The days of spending hours at the mall or in major 
retail stores appear to be coming to an end. The 
recent growth of meal delivery services, such 
as HelloFresh and Blue Apron, has expanded 
the menu for food delivery far beyond typical 
pizza and Chinese joints. These options have 
proven to be highly attractive to customers 
mirroring today’s on-the-go lifestyle. As exciting 
as the buyout announcement was, this won’t be 
Amazon’s first attempt to break into the grocery 
game.

AmazonFresh was Amazon’s first attempt to 
break into the digital grocery game. Not being as 
successful as intended, Amazon took to Plan B: 
buy out an already established grocer in order to 
create new benefits for customers that are not 
available elsewhere. Upon the announcement, 
officials clarified that Whole Foods will continue 
operating under its own name, but there will be 
many changes, including attractive benefits that 
will be available to customers with Amazon Prime 
subscriptions. 

But consumers aren’t the only ones reaping the 
benefits. Through the acquisition, Whole Foods 
gains the ability to deliver directly to consumers, 
while Amazon gains physical real estate in major 
markets. This is a win for both Amazon and Whole 
Foods. Amazon didn’t just acquire Whole Foods, 
it acquired 431 “upper-income, prime location 
distribution nodes” as stated by Denis Berman, 
Financial Editor at WSJ.

The technology being explored by Amazon, which 
could increase their market penetration, allows 
busy, working individuals to access meals that are 
nearly non-perishable. This innovation was first 
created for the U.S. military. The concept behind 
the service allows consumers to access meals on 
a regular basis, without the need for refrigeration 
or freezer storage. Benefits include efficiency and 
savings, as the price tags run significantly below 
an average restaurant bill. If Amazon is effective 
in bringing the concept to life, the company takes 
leaps towards disrupting the market.
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Implications for Competitors
The effects on grocery stores will of course 
trickle down to the producers and distributors of 
their products. As consumers gravitate towards 
the convenience and accessibility of online 
grocery shopping and delivery, competitors 
will be forced to slash prices in order to stay 
afloat, in turn cutting the profits significantly for 
distributors.

Blue Apron has already been hit with multiple 
class-action lawsuits, accusing the company of 
withholding information about Amazon’s plans to 
enter the meal delivery market before making its 
IPO. Blue Apron went public in June, right after 
Amazon announced its Whole Foods buyout, 
sending the stock price plummeting down to 
nearly half of the $10 share price originally 
projected.

Amazon, known for disrupting nearly every single 
consumer market, doesn’t just stop at being 
competitive; they bring an entirely new concept 
to the table. The dishes will reportedly have a 
year-long shelf life, meaning they can be stored 
for months at a time before being delivered to 
customers; a perfect strategy for the internet 
giant, which anticipates needing to quickly fill 
orders in high demand. A process known as 
MATS technology, which seals packages of food 
and places them in pressurized water before they 
are heated to be enjoyed, is what makes it all 
possible.

Amazon’s Unique Advantage
Amazon holds a unique advantage over many 
of its competitors in that it can survive a dip in 
earnings in one particular industry for what may 
seem like a long stretch of time, because it will 
continue thriving in other industries, keeping the 
entire business afloat. So, while Amazon may not 
immediately dominate the grocery industry, it 
can continue to operate, selling inexpensive food 
items, by bringing in revenue from other areas 
such as books and entertainment.

Since the initial announcement of the $14 billion 
purchase of Whole Foods, it’s been reported that 
Amazon will fork over $16 billion in total funding 
costs. While it seems like a hefty price tag, it’s a 
small price to pay in order for Amazon to position 
itself in the $750 billion grocery market. Amazon 
is extremely strategic in its approach and has 
been able to collect customer data for decades, 
without disrupting the consumer’s shopping 
experience. The combination of data gathered in 
the digital marketplace and the data that will be 
gathered at physical Whole Foods stores creates 

a massive database that will be even more 
powerful than ever before.

What the Partnership Means for B2B Creditors
Creditors within the food & beverage industry 
will need to proceed with caution as they 
choose which grocery stores with which to do 
business. If sales at a particular company are 
dipping, DBT (Days Beyond Terms) will likely 
increase while the average trade value and sale 
amount will decrease. This would create a gap 
in profits and time between orders being made. 
Creditors considering working with Whole Foods 
competitors such as Target, Natural Grocers, 
Sprouts Farmers Market and others will need to 
review credit limits regularly and adjust where 
necessary.

To Amazon’s advantage, Whole Foods has an 
already established network of producers and 
distributors. These relationships can be easily 
built upon as Amazon takes over the financial 
side of the business, allowing for more seamless, 
rapid growth. This would indicate that producers 
and distributors will see an increase in order 
volume and frequency, thus leading to increased 
profits and lower DBT.

In addition to the established relationships, there 
is an established workforce at Whole Foods with 
a proven track record of brand knowledge and 
a focus in customer delight for Amazon to lean 
on. Although this asset does not affect creditors 
directly, a company must function properly in 
all departments in order to remain healthy. It’s 
unlikely for a business to increase their spend 
on business operations if they’re not increasing 
their spend in materials and shipping as well. In 
other words, the powerful staff at Whole Foods is 
somewhat of an unspoken benefit.

An Industry Overtake?
AntiTrust does come into question here as The 
Federal Trade Commission (FTC) enforces a 
variety of consumer protection laws, seeking 
to maintain a competitive and fair economy. 
The Amazon / Whole Foods acquisition poses 
potential threat to communities throughout 
the country currently suffering from a lack of 
affordable, healthy food options. Amazon’s 
revenue in 2016 was $136 billion, but their profit 
was only $2.4 billion. Amazon spends a majority 
of its money by cutting costs on profits and 
increasing the number of businesses selling on 
their site, thus stealing the competition from 
elsewhere. Amazon has prevailed digitally, but 
in order for them to overtake physical locations, 
they’ll need to adjust to the brick-and-mortar 
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ways of business. Time will tell how this 
partnership saves Whole Foods from financial 
downfall, while aiding in Amazon’s seemingly 
unstoppable growth.

Creditors to competitors of Whole Foods will 
ultimately need to keep a close eye on the 
Amazon / Whole Foods deal. Contingent upon 
whether or not the FTC approves the buyout in 
whole or with modifications, suppliers to Whole 
Foods competitors must be prepared for the 
implications that will insue. A word to the wise is 
to expand current customer bases in anticipation 
of any potential loss of sales that Amazon / Whole 
Foods may cause.

About the Author: 
Kerri Byron is the Marketing 
Manager at Boca Raton, FL-
based Cortera. Kerri oversees 
various marketing, advertising 
and public relations campaigns 
at Cortera and is a graduate of 
Florida Gulf Coast University with 
a Bachelor of Arts and Sciences 
in Communication degree.

Cortera provides information-centric solutions 
that power business-to-business interaction’s. 
Cortera’s information and technologies deliver 
behavioral intelligence on millions of businesses. 
Their wide range of applications include credit 
decisioning, sales & marketing intelligence, 
supply chain insights and other risk management 
needs. 

http://cabcollects.com
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ON YOUR SIDE, AHEAD OF THE CURVE

Since 1972, AG Adjustments (AGA) has been committed 
to ensuring our clients - from small businesses to 
Fortune 500 companies - the highest possible rate of 
return on outstanding receivables. For over 45 years 
we’ve had experience delivering excellent results to our 
customers. Work With Experienced Agents. Get Instant 
Portfolio Updates - Anytime, Anywhere. Benefit From 
the Latest Industry Information and Methods.

agaltd.com

$
HELP

Collections  |  Aging Receivables  |  We’re Here to Help

MAILING ADDRESS   AG Adjustments  |  PO Box 9090 Melville, NY 11747
CORPORATE HEADQUARTERS   AG Adjustments  |  740 Walt Whitman Rd. Melville, NY 11747

P(631) 425-8800  |  F(631) 425-8808   |  agaltd.com 

WE’VE RAISED THE BAR
ON LOWERING DEBT DELINQUENCIES
Higher rates of return, faster results. 
More cash flow for your business.

http://agaltd.com
https://www.agaltd.com/
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D&B Credit lets you access the most comprehensive, 
reliable credit data in the world more efficiently 
than ever before, so you have more time to invest 
in the relationships that matter most. The ones with 
customers…and the ones with your colleagues.  
Start your free trial now at DNB.com/NextGen

Next-Generation Risk Intelligence

© Dun & Bradstreet, Inc. 2017. All rights reserved.
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Disputed Accounts, Litigation Holds and 
Preserving Emails & Electronic Information: 

Best Practices for the Credit (and Sales) Team
By Scott Blakeley, Esq.

Blakeley LLP
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When a customer fails to pay, the first step 
of the credit team is to develop a collection 

strategy that includes attempts to preserve the 
trade relationship. As the decision tree (Fig 1) 
sets out, the credit team may consider a number 
of collection strategies to bring the account 
current while preserving sales going forward. 
The key to maintaining the relationship is the 
customer’s consent to a negotiated resolution, 
whether that means immediate payment, 
including a possible discount of the face 
amount of the invoices, or payment over time, 
backstopped by credit enhancements such as a 
personal guaranty or junior security interest. 

However, some customers refuse to respond 
to bring the account current, or unjustifiably 
dispute the balance. In that setting, with the trade 
relationship terminated, the credit team may be 
forced to resort to a third party to send a final 

demand for payment or file suit to collect the 
delinquent account. 

As the process timeline (Fig 2) sets out, the 
discovery process is at the litigation stage 
where the adversaries request and exchange 
information from one another.

A part of a high dollar collection suit, among other 
forms of supplier litigation, includes discovery 
(a request for facts and documentation) being 
served to establish the debtor’s liability and 
confirming damages. The former customer 
too, often serves discovery on the supplier to 
establish facts to support their dispute. 

The customer’s discovery commonly includes 
requests for the supplier’s internal emails and 
electronically stored information (ESI), such as 
from the credit team to the sales team. Courts 

Figure 1
Decision Tree
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have recently underscored the duty of parties 
to litigation to preserve emails and ESI that may 
relate to the litigation. As a recent case discussed 
below highlights, failing to preserve emails can 
result in extraordinary sanctions.

However, the responsibility of the credit team 
(and other teams within the supplier) to preserve 
emails and ESI are not just when the litigation 
is commenced, but even when litigation is 
threatened, such as through a demand letter that 
may prompt an internal litigation hold notice. And 
litigation, or the threat of litigation, of course, can 
be initiated by the customer, such as a challenge 
to the quality or timeliness of delivery of the 
supplier’s product or alleged antitrust constraints. 
These types of threats or demands can result in a 
supplier’s duty to preserve emails or ESI.

Litigation Hold: What Is It?
The credit department now documents its 
sales electronically, whether in emails with the 
customer or through documents shared and 
stored electronically. When the disputed account 
may lead to litigation, the evidence surrounding 
that dispute is commonly found through emails 
with the customer. Thus, emails and ESI can be 
the primary evidence with which a court or jury 
rules on the disputed account.

Given the importance of emails and ESI relating 
to a disputed account, the duty to produce emails 
and ESI is triggered at the discovery stage of 
litigation. If this occurs, what is the duty of the 
credit team and other teams to preserve the 
information, and when does it arise? 

The issue of when relevant e-mails and ESI 
should be preserved under a litigation hold 
depends upon whether the supplier (or the 
customer, if the customer has made the litigation 
threat) reasonably anticipates litigation. To 
determine what is reasonably anticipated, courts 

have found that when there is a credible threat 
that may involve litigation, a hold should be 
issued, whether initiated by the supplier or the 
customer. 

An internal notice should be issued to suspend 
routine email and ESI destruction procedures 
and to implement a hold in the event of litigation. 
The emails and ESI must then be collected and 
produced for use in discovery, if needed. With 
the 2015 amendments to the Federal Rules of 
Civil Procedure, parties can be sanctioned for 
failure to preserve emails and ESI.

For the credit team contemplating initiating a 
collection lawsuit, for example, that should result 
in a duty to preserve emails and ESI before the 
lawsuit is filed with the court. 

Failing to Preserve Emails: A Recent (Costly) 
Example
In 2012, Plantronics, Inc. (Defendant) was sued by 
a competitor for allegedly violating the Sherman 
Act for restraining trade with the distribution of 
its product.1 

During the litigation, it was revealed that a 
Defendant’s sales team member allegedly deleted 
thousands of emails, along with instructions to 
staff to do the same, relevant for discovery in the 
antitrust case. The court found the Defendant 
“destroyed evidence in bad faith” and sanctioned 
Defendant $3 million, and $1.9 million in Plaintiff’s 
attorney’s fees, for deleting the emails subject 
to discovery, some of which were not recovered. 
The ongoing litigation is dealing with whether 
a jury should be advised to draw an adverse 
inference from the deleted emails. 

1  GN Netcom, Inc. v. Plantronics, Inc., 967 F. Supp. 2d 
1082 (D. Del. 2013). GN Netcom, Inc. v. Plantronics, Inc., No. 
CV 12-1318-LPS, 2016 WL 3792833 (D. Del. July 12, 2016).
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As a result of the sanction, the Defendant may be 
barred from taking federal contracts. A takeaway 
is if the electronic discovery is not handled 
correctly, government work could be at risk in 
addition to fines and other court sanctions.

Best Practices for the Credit and Sales Team
With a disputed account that is viewed as likely 
to lead to litigation, the credit team should notify 
house counsel, as well as the IT, management, 
finance and sales teams, that a litigation hold 
notice should be issued (which requires the 
preserving of emails and ESI) to those within the 
company who may have information about the 
claim or any customer defenses. Likewise, if the 
customer has responded to a demand letter with 
threats of litigation, or the customer has issued a 
litigation hold demand or is otherwise threatening 
litigation, the credit team should preserve emails 
and ESI.

Often in-house counsel or outside counsel 
notifies all within the organization that may have 
emails and ESI pertinent to the dispute that 
they must preserve relevant emails and ESI, 
and confirm that they have complied with this 
notification. 

The credit team’s duties under a litigation hold 
are to immediately put a hold on the routine 
destruction of the customer’s records (even 
though they are no longer doing business with 
the customer), and hold ESI and hard copies 
of documents related to the account, such as 
credit applications, invoices, credits and email 
exchanges between credit and sales. 

The credit team may work with IT and counsel to 
ensure all data sources are preserved, including 
those stored on servers, CDs, hard drives, 
desktops and portable devices. 

The internal litigation hold notice should make it 
clear the credit team is to preserve documents 
until they have been told that the litigation hold 
has been released. The credit team may consider 
adopting an automated system to comply with 
the notice. 

Takeaways for the Credit Team
Courts take a harsh view of emails or ESI that are 
not preserved when litigation is anticipated or 
commenced, which may lead to court sanctions 
or even a judgment in favor of the customer. 
Given the credit team is responsible for collection 
on accounts often valued in the millions, they 
are often the first to learn of customer disputes 
that may lead to litigation or other adversarial 
proceedings. Given this, the credit team should 
be trained on initiating and responding to 
litigation holds, and should have a readiness 
plan to implement email and ESI preservation 
procedures.

Suppliers and their former customers are often 
seeking discovery sanctions for not preserving 
emails. In light of this, if there is a remote chance 
of litigation, such as when a customer’s response 
to a demand letter alleges the product was 
defective and cost them meaningful losses or 
that they paid a higher price for orders violating 
the Robinson Patman Act, the credit team’s best 
practice is to give notice to IT and counsel and 
to preserve emails and ESI regarding the account 
to avoid the risk of sanctions. A hold should 
be implemented without delay, as otherwise a 
former customer may contend that emails or ESI 
pertinent to establishing the basis of its dispute 
were destroyed by the supplier. 

Best practice by the credit team to preserve 
emails and ESI is essential to avoiding 
unnecessary and costly court fines and other 
sanctions.

 

About the Author:
Scott Blakeley is a principal 
with Blakeley LLP, where he 
practices creditors’ rights and 
bankruptcy. 
His e-mail is: 
seb@blakeleyllp.com 
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“ We appreciate the 
organized way we are 
able to connect with other 
creditors to share/obtain 
information on common 
customers through the 
Credit2B platform.” 

DEBORAH MCGHEE  
Director of Credit, Revlon

“ Credit2B cost effectively 
delivers an online credit 
app platform that gives us 
all the information needed 
for a decision in one place. 
Their solution transformed 
our multi-day manual 
process to literally hours.” 

MICHAEL PETTYJOHN 
Dir., Customer Financial Services, Danone

“ Credit2B’s full product 
suite drives our workflow; 
from customer online 
applications, to auto credit 
limits from comprehensive 
information, to alerts and 
analyst insights.” 

ROCCO D’ANDRAIA 
Head of Finance, Melissa & Doug

Customer Onboarding • Risk Protection • Analytics • Benchmarks

http://credit2b.com
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Moody's Analytics U.S. Macro Forecast

• Economic progress notwithstanding, the
cleanup from the Great Recession remains
unfinished.

• It makes little sense to keep Fannie Mae and
Freddie Mac in the limbo of conservatorship.

• Normalizing monetary policy is also critical
unfinished business.

• Investors will soon need to shift up their
expectations for future short-term rates.

• It's premature to rule out the passage of a
modest package of federal tax and spending
changes.

The U.S. economy continues to power forward. 
Despite the uncertainty created by Hurricanes 
Harvey and Irma, 
Washington 
brinkmanship over 
almost everything, and 
North Korean nuclear 
threats, the expansion 
remains firmly intact.

Real GDP is on track to 
come in just above 2% 
this year, and well more 
than 2 million jobs will 
be created.

This is about the 
same growth 
experienced since the 
expansion began more than eight years ago 
and is above the economy’s current growth 
potential. Unemployment and underemployment 
continue to steadily decline—a half and full 
percentage point per annum, respectively—and 
are now consistent with most estimates of full 
employment.

Fannie and Freddie
This economic progress notwithstanding, the 
cleanup from the Great Recession remains 
unfinished. The mortgage giants Fannie Mae 
and Freddie Mac marked their ninth year 
in conservatorship this month. Few thought they 

would still be under government control, and 
while the housing finance system is functioning 
reasonably well, it makes little sense to keep 
these institutions in limbo. This will inevitably 
be a problem for taxpayers since Fannie and 
Freddie will ultimately suffer credit losses that the 
government is on the hook for, and their limbo 
status may stifle the innovation necessary to 
keep up with the mortgage needs of the nation’s 
changing demographics.

Given the difficult economics and politics 
around how to resolve Fannie’s and Freddie’s 
predicament, that resolution likely won’t be in the 
foreseeable future. Stakeholders in the housing 
finance system, from lenders and originators to 
progressive groups looking out for underserved 

communities, 
understandably 
don’t want to give 
anything up in any 
future system. Most 
proposals to reform 
the system and get 
Fannie and Freddie out 
of conservatorship fall 
short in this regard. 
And with Washington 
embroiled in battles 
over numerous other 
issues, including 
the federal budget, 
immigration, 
infrastructure spending 

and tax reform, there isn’t much political oxygen 
left for the housing finance system.

Normalizing monetary policy
Normalizing monetary policy from the emergency 
measures taken during the financial crisis is also 
critical unfinished business. The next step in 
the normalization process is the right-sizing of 
the Federal Reserve’s balance sheet. The Fed 
dramatically expanded its balance sheet through 
several rounds of so-called quantitative easing 
by purchasing trillions of dollars in longer-term 
Treasury securities, Fannie’s and Freddie’s debt, 
and mortgage securities backed by Fan, Fred 

U.S. Macro Outlook: Still Cleaning Up
Policymakers have unfinished business to get done before the next recession hits.

By Mark Zandi, Chief Economist
Moody's Analytics
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and Ginnie Mae. The Fed’s ownership of these 
securities ballooned from less than $1 trillion 
before the crisis, equal to just more than 5% of 
GDP to $4.5 trillion today, some 25% of GDP.

Although there has been much debate about 
the economic efficacy of QE, we estimate that 
at its peak impact, QE 
reduced the yield on 
the 10-year Treasury 
bond by approximately 
100 basis points. This 
occurred partly through 
a signaling effect, in 
which QE signaled that 
the Fed would keep 
short-term rates low 
long into the future. 
This effect was most 
potent in the first couple 
of rounds of QE. It also 
occurred through a 
portfolio balance effect, 
resulting from the 
reduced supply of these 
risk-free securities, for 
which investor demand 
has been supercharged 
given the heightened 
uncertainty and greater 
post-crisis regulatory 
need for liquidity 
at global financial 
institutions.

The QE-induced low 
long-term rates have 
been critical to jump-
starting and supporting 
the current expansion. 
They have facilitated 
several mortgage refinancing waves that eased 
pressure on hard-pressed homeowners and 
fueled housing demand, helping to end the 
housing collapse. They have also been behind 
the raging bull market in stocks, which has lifted 
household wealth and thus consumer spending 
via the wealth effect. More broadly, the very low 
rates have incented greater risk-taking, which is 
key to growth but was severely depressed by the 
crisis.

QE wind-down
The impact of QE on long-term rates and the 
economy has been fading but remains significant. 
Ten-year Treasury yields are nearly 50 basis 
points lower than they would be if not for QE, and 
closer to 75 basis points lower when considering 
the ongoing QE by the European Central Bank, 

Bank of England, and Bank of Japan. The market 
for Treasury bonds and government-based 
mortgage securities is a global market, and if 
there are fewer German bunds or Japanese JGBs 
for global investors to own, this drives up demand 
for U.S. securities, lowering their rates.

The Fed appropriately 
believes that the U.S. 
economy is in a good 
enough place to slowly 
end QE and reduce 
its security holdings. 
According to the Fed’s 
well-articulated script, 
the QE wind-down will 
occur as the securities 
it owns mature and 
prepay, ramping up 
from $10 billion per 
month initially to a 
peak of $50 billion 
per month. We expect 
the Fed to continue 
with this script until it 
owns approximately 
$3 trillion in securities, 
not quite 15% of 
GDP, which is where 
policymakers will hold 
the balance sheet 
going forward.

Given changes in 
the way it manages 
short-term rates 
post-crisis, the Fed 
needs to maintain a 
bigger balance sheet 
than prior to the 
crisis. It should take 

approximately five years for the Fed to right-
size its balance sheet, depending on the path 
for future interest rates, which impacts the pace 
of refinancing and prepayments on its mortgage 
securities.

Whither short-term rates
There’s little debate among investors over 
the wind-down of QE in light of the Fed’s 
transparency on how it will go, but there is 
heated debate over the future path of short-term 
interest rates. The sentiment of policymakers 
as represented by the median of the dot-plot 
of their future interest rate expectations is for a 
quarter-point rate hike in December, three hikes 
in 2018, and a 3% equilibrium rate—the rate that 
prevails in the long run when the economy is at 
full employment and growing at its potential and 
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inflation is at the Fed’s 
2% target.

This seems a reasonable 
outlook given that while 
the economy is already 
at full employment 
and growing above 
its potential, inflation 
remains stubbornly 
below the Fed’s target 
and has moderated 
surprisingly so far 
this year. But if past 
business cycles are a 
guide, with the labor market tightening, wage 
and price pressures will soon develop, and the 
Fed will find itself scrambling to catch up a year 
or two from now, raising rates more quickly than 
policymakers currently anticipate. This would be 
consistent with our outlook for short-term rates.

Investors’ perspective
Investors have a very different perspective on 
the future path of short-term rates. According 
to futures markets, investors think there are 
less than even odds of another rate hike this 
year, perhaps one or two at most next year, and 
an equilibrium rate that is closer to 2%. Behind 
this outlook is the expectation that inflation will 
remain stubbornly below the Fed’s target for 
broader structural reasons such as heightened 
competition from internet retailers, and that the 
economy’s growth potential is much lower than 
the Fed or we believe. Investors appear to have 
bought into this secular stagnation view of the 
economy, in which the U.S. economy has become 
more like the moribund Japanese economy.

If investors are wrong, and we think they are, then 
they will soon need to shift up their expectations 
for future short-term rates. This will likely ignite a 
spike in financial market volatility, characterized 
by weaker stock prices, wider credit spreads, 
a stronger U.S. dollar, and weaker commodity 
prices. We are discounting some manageable 
increase in volatility and fallout on the economy. 
However, this is the most serious near-term 
threat to the economic expansion. That is, the 
volatility in markets proves much greater and 
its fallout on the economy much bigger than 
anticipated.

Washington wild card
The catalyst for a change in investor expectations 
may emanate from Washington. The widely 
held view is that the Trump administration and 
Congress will fail to get anything done on taxes 

and infrastructure and 
government spending—
the status quo on fiscal 
policy will prevail.

Perhaps. But this is very 
difficult to handicap. 
There are powerful 
political incentives for 
the administration and 
Republican-controlled 
Congress to pass 
something—if not tax 
reform, then tax relief 
for U.S. corporations. 

Given that this will likely add to future deficits, 
even under dynamic scoring that accounts for 
the economic benefits of the lower tax rates, 
conservative Republicans may not go along, thus 
requiring a few Democratic votes in the Senate. 
Some Democrats might go along if as part of 
the package there was a meaningful step-up 
in infrastructure spending. There are lots of 
different directions all of this could go, but it is 
premature to rule out the passage of a modest 
package of tax and spending changes.

Of course, deficit-financed tax cuts and spending 
increases, also known as fiscal stimulus, will 
pump up growth, at least temporarily, which in 
a full-employment economy will create greater 
wage and price pressures. Investors will rightly 
figure that the Fed will respond by normalizing 
interest rates more quickly.

Regardless of how all this plays out, it is clear that 
fully cleaning up from the Great Recession is still 
a long way off and rife with risk. It is important 
that policymakers get the job done before the 
next recession hits.
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www.Billtrust.com/vcc-crf/    |    1-888-580-2455

More Payments, 
More Problems?

Virtual Card Capture: 
Your solution for automatic capture 
and processing of virtual card payments

Eliminates manual keying 
and ensures faster payment 
acceptance

Credit card usage is growing, creating complexity 
and adding costs for credit professionals. As more
accounts payable departments use emailed virtual cards, more 
problems are created for accounts receivable teams, including fees, 
security concerns, and processing costs.  

Virtual Card Capture from Billtrust solves these problems by
helping you efficiently handle virtual card payments automatically. Make 
customers happier by accepting their preferred payment methods with ease.

Optimizes payments for lower 
interchange fees

Protects customer data 
and payment info with PCI 
compliance

Delivers complete remittance 
detail to your ERP

low 
fees

CONTACT US TODAY TO LEARN MORE

https://www.billtrust.com/accounts-receivable-solutions/virtual-card-payment-processing/
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• Are bound by a code of ethics, ensuring 
that their business practices are fair, upright 
and honest.

• Undergo an exhaustive prescreening in 
order to determine eligibility for membership.

• Are part of an extensive network of 
professionals who specialize in collections, 
law, finance and more.

• Have exclusive access to a rigorous 
agency certification through a 
collaboration with the Commercial Law 
League of America. This certification is the 
only independently audited program in the 
marketplace.

• Benefit from a longstanding commercial 
collection agent certification program.

• Are adept at collecting from debtors both 
within the United States and throughout 
the world.

• Are committed to professional 
development and education, which are 
provided through IACC conferences and 
webinars.

• Collect in a manner that ensures your 
company’s reputation and business 
relationships remain strong.

• Maintain collected funds in separate trust 
accounts.

• Share in IACC’s stellar reputation as 
the world’s largest and most respected 
association of commercial collection 
professionals since its inception in 1970.

10 FACTS
That Distinguish IACC Commercial Collection 
Agencies From All Other Collection Agencies

When it comes to commercial debt collectors, you have many choices. When it comes 
to making the most informed choice, insightful credit grantors choose members of the 
International Association of Commercial Collectors (IACC). With just under 200 commercial 
agencies and nearly 400 total members, IACC membership is a resource in and of itself.

IACC member agencies…

The IACC Advantage Ultimately Benefits  
You, the Credit Grantor!

Find an IACC member agency skilled  
to meet your distinct needs today!

Visit www.commercialcollector.com

http://commercialcollector.com
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Offices Nationwide to Service Your Needs

http://jnacollect.com
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CRF and NACHA —
Results from a joint study on electronic payments

This infographic is a snapshot of several relevant data points
that were derived from the survey.



33
©2017 Credit Research Foundation

The Payments Trends survey is a collaborative effort of Credit Research Foundation and NACHA-The Electronic Payments Association. The survey was  
developed and administered to provide insight into the changing dynamics of today’s payment receivables operations and to benchmark key metrics in the 
payment-to-cash cycle. Respondents to the survey included 130 primarily  
U.S.-based Credit Research Foundation members, representing  
organizations with $100 million to more $1 billion in annual sales  
revenue, and from a variety of industries, including manufacturing;  
consumer products; food, beverage, and grocery; and more.

Almost 70% of  
organizations  
prefer to be paid  
via ACH credit… 
and for good reason! 

ACH Payments to Surpass Checks by 2020
Even with progress, barriers to ACH adoption still exist...

45%  
of organizations indicate 

they have some 
customers that lack  

ability to send  
ACH payments.

34%  
of organizations indicate  

that their customers do not  
properly send remittance  

information with the  
ACH payment

21% 
of organizations cite  

that they do not have the 
proper systems and/or  
resources to effectively  

use ACH. 

Organizations are still encouraged by the changing  
landscape as ACH credit payments are  

their customers’ preferred method of payment.

Learn more about ACH payments and how they can benefit 
your business. Visit go.nacha.org/paymentshelpdesk.

ACH credits  
“support automation and  

cash application”

ACH credits  
“are faster, less expensive, and  

help maximize cash flow”

ACH credits  
“provide for certainty  

of payment”

ACH
DATA

  
   

Infographic continued from previous page ...
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Abstract
Extending credit is a risk. Whether furnishing 
to a single project or selling on revolving terms, 
credit risk management requires you to be well 
informed. In the age of Big Data, there is no 
shortage in the amount of available data and the 
information that can be derived from it. You must 
overcome the challenges of correctly utilizing 
the information and understand the value it 
generates.

This article will focus on finding the value of Big 
Data by combining information obtained from 
industry experts, paid sources such as credit 
reports, trade credit groups, mechanic’s lien 
activity - and how credit professionals can use 
those results to increase sales while reducing 
risk.

Credit Management Requires Innovation – Find 
and Create Innovation in Big Data
Credit Management isn’t solely about reducing 
risk. You must reduce risk while you increase 
sales and promote long term growth. As credit 
teams shrink, you are required to do more with 
less - a model that plagues credit departments, 
regardless of industry. 

Now more than ever, credit departments need 
innovation. Can you imagine achieving today’s 
results with yesterday’s tools? You aren’t 
using an abacus to balance budgets and you 
aren’t blindly extending credit. You are using 
sophisticated software and reviewing various 
credit facets before you extend credit.

Whether developing a new credit scoring formula 
or taking advantage of existing processes, in the 
era of Big Data, access to innovation is at your 
fingertips.

It is imperative to examine and fully understand 
data and the potential implications. You should 
listen to industry experts and analysts: review 
credit indexes, credit reports and bankruptcy 
reports, as well as lien filings & foreclosures. 
It’s vital to analyze the collective opinions and 
statistics to effectively create a comprehensive 
credit picture.

But be careful. Big Data can easily become bad 
data.

“Without context, Big Data is flat data. That 
may be understating context's importance 
because without context, Big Data insights 
can be bad data insights. However, with 
good context you'll really understand the 
"what" and the "why" of these mountains 
of information so you can make insightful 
and reliable decisions.” - Jeff Catlin, CEO of 
Lexalytics, Without Context, Big Data is Flat 
Data

Big Data is what you cultivate it to be.

Big Data Subsets:

Consider the Opinions of Industry Experts
The opinions of industry experts and index trends 
can provide early warning signs.

The commercial construction industry continues 
to grow in 2017, albeit incrementally. Certainly, 
there are low months and stalled sectors, but 
several industry experts indicate an outlook 
of modest growth. Minding the opinions and 
projections will influence credit decisions; even if 
only slightly.

A recent news release from The Associated 
General Contractors of America advised, “Private 
nonresidential spending inched up 0.1% for the 
month and 1.1% over 12 months.” Obviously not 
celebratory news, but it’s also not terrible news. 
This percentage provides a data point, which 
contributes to the frame of reference used to 
make credit decisions.

In an ISM news release, respondents from the 
wood products, machinery, electrical equipment 
and fabricated metal products industries 
indicated order activity is strong and sales are up, 
although the PMI decreased (see Manufacturing 
ISM® Report On Business®). And, in its Monthly 
Leasing and Finance Index (MLFI-25), The 
Equipment Leasing and Finance Association’s 
(ELFA) “[R]eports economic activity from 25 
companies representing a cross section of the 

The Value in Mining and Understanding Big Data:
A Focus on the Construction Credit Professional

By Kristin Alford of NCS

https://upside.tdwi.org/articles/2016/03/01/without-context-big-data-is-flat-data.aspx
https://upside.tdwi.org/articles/2016/03/01/without-context-big-data-is-flat-data.aspx
https://www.instituteforsupplymanagement.org/ismreport/mfgrob.cfm?SSO=1
https://www.instituteforsupplymanagement.org/ismreport/mfgrob.cfm?SSO=1
https://www.elfaonline.org/news/press-room/press-releases/details/2017/07/26/equipment-leasing-and-finance-association-s-survey-of-economic-activity-monthly-leasing-and-finance-index
https://www.elfaonline.org/news/press-room/press-releases/details/2017/07/26/equipment-leasing-and-finance-association-s-survey-of-economic-activity-monthly-leasing-and-finance-index
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$1 trillion equipment finance sector, showed 
their overall new business volume for June was 
$9.8 billion, down 2% year-over-year from new 
business volume in June 2016.” 

Like Changes in the Weather, Information is 
Fluid
The Architecture Billings Index (ABI), provides a 
recent example. In June 2017, it was reported, 
for the fourth straight month, the industry had 
experienced growth. Generally, the ABI is 9-12 
months ahead of construction spending, and 
based on numbers released in June, continued 
growth is expected. 

“The fact that the data surrounding both 
new project inquiries and design contracts 
have remained positive every month this 
year, while reaching their highest scores 
for the year, is a good indication that both 
the architecture and construction sectors 
will remain healthy for the foreseeable 
future. This growth hasn’t been an overnight 
escalation, but rather a steady, stable 
increase.” - AIA Chief Economist, Kermit 
Baker, Hon. AIA, PhD

Then, in July, AIA Chief Economist, Kermit Baker, 
PhD, Hon. AIA, wrote a mid-year update. 

“Despite billings at architecture firms 
performing quite well this year, the larger 
construction industry is facing a range of 
issues. The somewhat weaker outlook is 
driven by several factors, some dealing 
with the broader U.S. economy, some 
dealing with general construction industry 
fundamentals, and some dealing with 
weakness in specific construction sectors.” 

A reasonable conclusion: “Yes, the construction 
industry is down, however, there will likely be 
an incremental improvement, with some sectors 
even thriving.” A risk reducing measure may be to 
exhibit caution when extending credit, based on 
the industry/sector and current markets. 

Credit Reports - The Pioneers of Big Data 
Mining
You use credit reports to review an entity’s 
viability. Credit reports are likely to include 
payment trends, debt to income, outstanding 
collections/judgments, UCC filings and DBT, and 
some comprehensive reports provide additional 
bits of relevant data, such as the entity’s status 
with the Secretary of State. 

Credit reporting could be one of the earliest 
successful portals of Big Data. Credit bureaus 
have compiled information relevant to a business’ 
credit, analyzed the data, and provided it for 
consumption as a trusted recommendation.

Although they have a “trustworthy reputation” 
each credit bureau scores differently, which 
can easily cause a disconnect for the creditor. 
To overcome the disconnect, be resourceful 
(i.e. innovate) and review reports from multiple 
sources. Understand the data within the report is 
only as reliable as the information provided to the 
bureau. 

Compliance with Secretary of State - An Early 
and Often Overlooked Warning Sign
A business should be in good standing with the 
Secretary of State. A lapse in compliance with 
the Secretary of State can be an early warning 
sign of an entity’s financial distress, though 
this information is frequently overlooked. If a 
corporate search reveals a status of anything 
other than “active,” it is worth further exploration. 

A company's corporate status could change for 
a multitude of reasons, including a change in the 
company name, the dissolution of the company, 
neglecting to file an annual report or changing the 
formation type. Our research discovered that in 
an average year, 23% of businesses experience 
a change in their corporate status with the 
Secretary of State. Of these changes, over 10% of 
businesses dissolve or close their doors.

Bankruptcy Statistics Speak Volumes
In a press release published 7/21/17, United 
States Courts Judiciary News announced 
bankruptcy filings were down 2.8% year over 
year. As of 6/30/17, there were 23,443 business 
bankruptcies filed in 2017. 

Retail and restaurant bankruptcies impact 
all vendors, whether the vendor is supplying 
inventory or pouring building foundation. While 
some industries may experience a reprieve of 
failure, the retail industry is expected to hit 
its highest rate of failure since the recession. 
Research shows 19 distressed retailers have 
over $3.7 billion in debt maturing over the next 5 
years. 

Industry Trade & Credit Groups - Your Peers 
Know Best
In many instances, peers can be an invaluable 
resource. Frequently hosted in an online chat-
like forum or face-to-face meetings, peer 
discussion groups allow discourse on current 

http://new.aia.org/press-releases/136231-design-billings-maintain-solid-footing-with
http://new.aia.org/press-releases/140526-moderating-economic-growth-triggers-constru
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issues or concerns to the group for advice, 
recommendations and best practices. 

While credit-granting processes and credit 
management have evolved, common issues 
remain: debtor isn’t paying timely, debtor is 
providing a “pay-when-paid” excuse, debtor has 
little credit history, etc. These aren’t new issues 
for credit professionals. Take advantage of the 
experiences of others. It is critical for credit 
professionals to collaborate - it takes a village.

In a report on the Restaurant Performance Index 
from the National Restaurant Association, only 
39% of restaurant owners expect sales growth 
in 6 months’ time. Some experts believe the 
restaurant industry is an early predictor of the 
overall economy -- if restaurants are down, other 
facets of the economy will soon follow. 

No matter the economic state of the country, 
understand and remember that bankruptcy will 
always be a risk. Do not become complacent. 
Remain vigilant and take precautions to ensure 
you are a secured creditor. 

Accounts Receivable - Your Personal Big Data 
Pool
Don’t overlook the valuable information within 
your own accounts receivable (AR); it, too, is 
Big Data. Payment trends and behaviors provide 
additional insights. The trend of accounts 
becoming 30, 60 or 90 days beyond terms is an 
early warning sign of stifled cash flow. Yet one 
more data point to consider. 

When negative trends appear in AR, it provides 
opportunity to evaluate the collectability of past 
due accounts. If collection efforts are necessary, 
creditors should leverage the security of 
mechanic’s liens and UCC filings. 

In April, Commercial Collection Agencies of 
America released data on business-to-business 
accounts placed for collections. 

“Annette M. Waggoner, Executive Director, 
reports that the number of commercial 
(business-to-business) accounts placed 
with agency members rose by 10.82% in 
2016 when compared to 2015.

The dollar amount of accounts placed 
increased by 10.58%. Ms. Waggoner noted 
that the second quarter of 2016 registered 
the largest dollar amount of placements in 
the eight quarter history studied, while the 
fourth quarter registered the second largest 
dollar amount of placements.

The association also studied the average-
sized account placed with agency members, 
which ranged from just above $2,400 to 
slightly above $3,100 in both 2015 and 
2016. The average-sized account in the 
fourth quarter of 2016 was 16.64% higher 
than in the fourth quarter of 2015.”

Trends from AR do not have to be negative to 
provide valuable information. Data is what you 
make of it. Positive trends in AR likely correlate 
to a company’s growth and/or improved working 
capital. 

Competitive Intel - Got Context?
Credit reports and mechanic’s lien activity 
provide obvious benefits for analyzing credit, 
but they can also provide valuable competitive 
intelligence. 

As Jeff Catlin said, Big Data is empty without 
context. The same data set can provide additional 
insight, simply by changing the context. 

Know what your competitors are doing and, 
if needed, leverage it. Are they filing UCCs? 
How much credit are they extending via open 
and/or revolving lines of credit? Are they 
filing mechanic’s liens? Are they entangled in 
mechanic’s liens, indicating money issues? 

A Case Review: What Big Data Uncovered in 
Mechanic’s Liens & Related Documents
A sound Mechanic’s Lien/Bond Claim process 
is a statutory asset to the construction credit 
professional. Secured creditors who have 
implemented a mechanic’s lien process see 
a reduction in DSO, improved cash flow and 
working capital. 

You should know whether your customer or 
potential project is encumbered by mechanic’s 
lien filings. There are clear fiscal/risk mitigation 
benefits of knowing who is involved in mechanic’s 
lien filings. With this information, you are 
provided an opportunity to mitigate loss. 

Reviewing mechanic’s lien filings can provide 
basic project information, information related to 
a party’s footprint, and even sales opportunities 
(paired with competitive intel as mentioned 
earlier). 

Mechanic’s Liens Can “Answer” Questions
The number one, and perhaps most obvious 
question when a mechanic’s lien is filed: Where is 
the money?

http://www.restaurant.org/News-Research/Research/RPI
http://www.restaurant.org/News-Research/Research/RPI
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Data from mechanic’s lien filings can also provide 
answers. You can determine whether your 
customer is filing and/or a party to mechanic’s 
liens, whether your competition is filing and/
or a party to mechanic’s liens, whether there 
are existing fiscal issues on a project you are 
furnishing, and whether issues have been 
resolved via filed releases of lien. 

Mechanic’s Lien Activity - An Indication of 
Strained Capital
A review of mechanic’s lien filings may uncover, 
among other valuable information, significant 
financial distress. If a business has been party 
to several mechanic’s lien filings, red flags fly, 
as this party has been unpaid. Unless they have 
an abundance of working capital, several filings 
should raise concern. 

Unfortunately, mechanic’s lien filings are rarely 
presented as risks via credit reports, and they are 
therefore often neglected in the credit decision 
process. 

According to data from our proprietary national 
commercial construction database, there has 
been a significant decrease in the filing of 
mechanic’s liens. In fact, nationwide, mechanic’s 
lien filings are down 46%, with 25,610 liens filed 
from 1/1/17 to 7/31/17 versus 48,315 liens filed 
from 1/1/16 to 7/31/16. 

A decrease in mechanic’s lien filings could be 
interpreted many ways. In no uncertain terms, a 
decrease in mechanic’s lien activity is indicative 
of improved cash flow. After all, the need to file 
a mechanic’s lien arises when a party fails to pay 
the would-be claimant. 
 
Mechanic’s Liens - Rich in Text and Provide 
Valuable Information Basics
A mechanic’s lien filing provides a veritable 
table of contents for a project. Although each 
mechanic’s lien document may vary in format and 
contents, the mined information can prove to be 
quite useful.
 
Mechanic’s lien filings include valuable party 
information: who is the property owner, who 
is the contracting party(s), is there a lender, 
etc. While identifying the pertinent parties, it’s 
likely to also include party location and contact 
information. 

Further, a mechanic’s lien filing may include 
project-specific information: where is the project 
located, what was furnished to the project, and 
the ever-powerful claim and contract amounts. 

In addition to claim/contract amounts, some 
states require copies of open invoices and/or a 
statement of account to be recorded with the 
mechanic’s lien. 

Another piece of overlooked information is that 
the filing may identify the document preparer. 
Why does this matter? It provides a point of 
contact, likely a third party/impartial party, who 
could serve as a conduit if an opportunity to 
negotiate presents itself. 

In Construction, the Business Location 
Matters
Pay attention to your customer’s footprint. 
Let’s say you have contracted to furnish to a 
project in California. A review of mechanic’s lien 
activity reveals mechanic’s liens related to your 
customer, however, have all been filed in Texas 
and Arizona - nothing in California. 

It could be a fluke - perhaps your customer has 
always been paid and always remits payment for 
projects performed in California. But it may also 
signal new territory for your customer. Is this their 
first venture in California? If it is, are they familiar 
with contracting requirements, mechanic’s lien 
requirements, waiver requirements, etc? Further, 
do the parties on the ladder of supply have the 
working capital to take on projects outside of 
their typical footprint? 

Mechanic’s Liens Provide Leverage & Sales 
Opportunities
Aside from the competitive intel, familiarity with 
current mechanic’s lien activity may empower you 
to extend credit in a higher risk scenario. When 
you secure mechanic’s lien rights, you create 
an opportunity to sell to higher-risk customers 
you may not typically sell to. When you secure 
mechanic’s lien rights and monitor ongoing 
mechanic’s lien activity, you further protect 
yourself by creating an opportunity to react to 
potential payment issues faster. 

The Absence of Data Is Still Data
The lack of mechanic’s lien filings is also useful 
information. Obviously, if mechanic’s liens 
haven’t been filed, it is an indication there may 
not be payment issues. It could also be a sign 
that liens have been bonded off or the owner or 
contractor has provided a bond to prevent the 
filing of liens. Fortunately, Big Data may also 
provide information on bonds that have been 
recorded to prevent lien filings.
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A Frame of Reference: How Small Bits of Data 
Can Be Powerful Together
Here is a real-life example of the power that 
small pieces of (big) data can have when we 
innovate and combine them for a comprehensive 
picture. In many cases “cloud” technology 
is utilized as the repository in a Big Data 
environment:

• A construction company filed for bankruptcy 
protection earlier this year. Some creditors 
were “blindsided” and were unsecured for 
tens of thousands of dollars. But the signs, 
like puzzle pieces, were there to be pieced 
together from the Big Data.  

• The signs came from various sources 
including credit reports, DBT alerts, 
mechanic’s lien activity, UCC filings and a 
change in status with the Secretary of State.  

• When analyzing this case in reverse order 
of events to determine which event may 
have triggered a fight or flight response, the 
review began with the bankruptcy petition. 
The bankruptcy was flagged via bankruptcy 
monitoring, which provides notification of 
bankruptcies for specific parties. A copy of 
the petition was reviewed, including the list 
of creditors.  

• Next, the debtor’s corporate certificate 
was pulled from the Secretary of State. The 
corporate certificate indicated the company 
voluntarily dissolved 2 months prior to their 
bankruptcy filing. Generally, any status aside 
from “active” or “in good standing” warrants 
a call to your customer.  

• Two credit reports were reviewed, one 
pulled just a few months prior to the 
bankruptcy filing and one pulled the day of 
the bankruptcy filing. Surprisingly, and with 
dismay, it was learned that warning signs 
were present. The initial report revealed 
the entity was a moderate risk, based on 
reported collections, monthly average DBT, 
and approximate debt to income. The credit 
report also indicated there were several UCC 
filings. The subsequent report identified the 
party as high risk for failure: a DBT of 100+ 
days, additional accounts turned over to 
collections and their corporate status had 
changed with the Secretary of State.  

• Finally, a query run via a commercial 
construction database displayed 3 
mechanic’s liens totaling just under $1 
million. These liens were all filed within a 

few weeks of each other, but all were filed 
4 months prior to the bankruptcy date. This 
company was the general contractor for all 
three projects. 

An Innovative Analysis
Based on review, the first warning sign would 
have been 7 months prior to the bankruptcy 
filing: the derogatory marks on the credit report, 
followed by mechanic’s lien activity 4 months 
before bankruptcy, and finally the change in 
corporate status 2 months before bankruptcy. 

Additional warning signs followed, of course, 
with the bankruptcy alert itself and the 2nd credit 
report. This data does not include additional 
signs, such as growing DBT & invoice avoidance. 
At a minimum, there is enough data available, 
that action could have been taken 2 months prior 
to the customer’s bankruptcy. 

Do not rely on one source of information. 
Remember, it takes a village; when you combine 
and analyze multiple data points, you make a 
better informed credit decision. 

Listen, Read, Monitor, Implement & Innovate: 
Secure Credit
Credit Management requires an array of 
accessible resources and considerations. 
Remember to listen, read, monitor, implement & 
innovate. 

Listen to the experts. Keep up with current 
events and economic forecasts, but remember 
that opinions and predictions (not facts) can 
swiftly change. 

Read the indexes, read articles from your peers 
and attend industry trade groups. Information 
from your peers can prove to be invaluable and 
provide insight not found in credit scores and 
bank statements. 

Monitor and review credit reports, as they 
should provide a company’s net worth, payment 
history, likelihood of default, and credit limit 
recommendations, as well as UCC filings and 
collection placements.

You should also periodically review the 
company’s status with the Secretary of State; 
in the event of status changes, you should 
immediately start a dialogue with your debtor. 

Implement, monitor and review mechanic’s 
lien activity, whether related to your customer, 
project or competitors. The data you can harvest 
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from a mechanic’s lien can quickly prove useful, 
if you let it. 

Innovate. Whether utilizing a pre-existing credit 
model as is, or tweaking a model to meet your 
needs, take advantage of the technology. 
Collaborate to create a better credit risk model. 
Take advantage of Big Data, and don’t be afraid 
to get creative with interpreting the data. Your 
innovation could influence the industry.

Technology and Data Sources Applied with Big 
Data
Technology, when applied with multiple data 
sources, is an extremely and immensely 
valuable tool to the credit professional. Refined 
technology assists in mining massive amounts 
of available data. Unfortunately, mining the right 
data is a challenge. 

There are innumerable risk-related computer 
programs available. SaaS (Software as a 
Service) platform features can include general 
financial analysis and risk estimating, general 
or customized project management and project 
life cycle, P & L projections/operations and 
customized calculations based on business need.

The driving force behind the technology in SaaS 
is to support the credit professional. Great SaaS 
platforms accommodate customization, the 
ability to pull in data from Internet accessible 
repositories, flexibility and ease of use, while still 
remaining economical.

Big Data sources such as credit reports, state 
and county recording offices, industry trade/
credit groups and message boards - even online 
reviews, provide pertinent information that can 
often be presented in an organized fashion via 
technology, such as SaaS. The combination 
(multiple data sources and technology in Big 
Data Analytics environments) allows the credit 
professional to apply advanced decisioning, such 
as robotics and artificial intelligence, in a way 
that moves transactional processing to process 
ownership.

Big Data operations support not just the 
Construction Credit Professional, but all Credit 
Professionals.

About the Author and NCS:
Kristin Alford, NCS Education & 
Marketing Specialist, has assisted 
credit professionals throughout 
the US and Canada to secure 
their receivables through the 
mechanic’s lien and UCC filing 
process.

NCS is an industry leader throughout the U.S.and 
Canada in collections, mechanic’s lien laws and 
UCC filings. NCS offers proactive solutions to 
secure your receivables, minimize credit risk 
and improve profitability. See more at: www.
ncscredit.com

http://www.ncscredit.com
http://www.ncscredit.com
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90
www.cstcoinc.com

2007 Lake Point Way, Louisville, KY 40223  Phone: 800-626-5873

Your since 1927!Key to Collections

That’s right.  We’ve been in the commercial collection
business for over 90 years!

Think that’s an impressive number?  How about these:

Our Collection professionals average over 12 years
with CST Co., and many have more than 20 years of
total collection experience.

We’ve handled collection work for nearly 80% of
Fortune’s 500 companies and subsidiaries.

Our clients have secure access to historical information
on roughly 500,000 debtor placements.

Our insurance coverage includes a $1,000,000 computer
fraud crime coverage, $1,000,000 general liability,
$2,000,000 network security, $2,000,000 errors and omissions,
and a $5,000,000 commercial umbrella.

If your company has been part of the reason why we have
of experience in the commercial collection industry,90 years

we offer a sincere and heartfelt .  We appreciateTHANK YOU
the confidence you've placed in us.

If you haven't yet given CST Company's services a try, we
invite you to see what kind of numbers we can bring in for you!

http://cstcoinc.com
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An Analysis of the Placement of Delinquent 
Commercial Accounts for Collection 1Q and 2Q 2017

By Annette M. Waggoner, Executive Director
Commercial Collection Agencies of America
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Furnishing research results to the credit 
industry regarding commercial collections 
is one of the goals of Commercial Collection 
Agencies of America. In addition, our commercial 
collection agency members often depend on 
the barometers that are determined while 
conducting such research. When examining 
account placement, a comprehensive report is 
prepared for each quarter, the source of which 
are the individual agency members’ account 
placement reports. The gathered statistics are 
then analyzed for firms to use. The submission 
of quarterly account placement reports by each 
agency is amongst the requirements to maintain 
the certification granted by the Association. A 
summary of the aggregate report is highlighted 
below: 

To prepare this report, three indices are 
examined: 

 ✔ The number of accounts placed for 
collection (received by agencies) 

 ✔ The dollar amount of accounts placed for 
collection (received by agencies) 

 ✔ The resulting average-sized account 

While the emphasis in this analysis is on Q1 to 
Q2 2017, the association looked back on the last 
ten (10) quarters and made notations of historical 
statistics where applicable (see text boxes). 
It should be noted that since membership has 
changed over the years, adjustments have been 
made to previous reports to reflect additions 
and deletions of members to give an accurate 
comparison. Further, when historical numbers 
are quoted, only current members’ historical 
numbers are utilized when analyzing placements. 
Over the years, Commercial Collection Agencies 
of America analysis has proven that any change 
over eight percent (8%) is considered significant. 

Number of Accounts Placed for Collection
The association studies the number of accounts 
placed for collection and their movements 
between quarters within a particular year and 
compares those movements from quarter/year to 
quarter/year. 

First Qtr Analysis
When we compare the number of accounts 
placed for collection in the first quarter of 2017 
to the first quarters of the two previous years, we 
see an increase of 6.36% from the placements in 
the first quarter of 2016, and a marked increase 
of 26.51% from placements in the first quarter of 
2015. 

Second Qtr Analysis
When we compare the number of accounts 
placed for collection in the second quarter of 
2017 to the second quarters of the two previous 
years, the placements stayed constant from 2Q 
2016 to 2Q 2017, yet an increase of 10.48% was 
realized when 2Q 2017 is compared to 2Q 2015. 

Second Qtr 2017 Compared to First Qtr 2017
In 2017, the number of accounts placed for 
collection dropped slightly (3.5%) from 1Q 2017 
to 2Q 2017. 

Although there was a slight decline between the 
first two quarters of 2017, we expect the index 
to increase again for FY 2017, but perhaps not as 
impressively. 
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A Look Back in Time and a Question for the 
Future ...

Dollar Amount of Accounts Placed for 
Collection

First Qtr Analysis
When we compare the dollar amount of accounts 
placed for collection in the first quarter of 2017 
to the first quarters of the two previous years, 
we see a small increase (less than 2%) from the 
placements in the first quarter of 2016, and a 
larger increase of 17.62% from placements in the 
first quarter of 2015. 

Second Qtr Analysis
When we compare the dollar amount of accounts 
placed for collection in the second quarter of 
2017 to the second quarters of the two previous 
years, the placements in 2017 decreased 13.5% 
when compared to 2Q 2016. In 2Q 2017 we see a 
small increase of 2.3% over 2Q 2015. 

Second Qtr 2017 Compared to First Qtr 2017
In 2017, the dollar amount of accounts placed for 
collection dropped 6.03% from 1Q 2017 to 2Q 
2017. 

A Look Back in Time and a Question for the 
Future ...

Average-Sized Account
During the last ten (10) quarters, analysis shows 
that the average dollar amount of a delinquent 
receivable placed with a certified commercial 
collection agency ranges from just above $2,400 
to slightly less than $3,100. 

First Qtr Analysis
When compared to 1Q 2016, the average-
sized account in 1Q 2017 dipped 4.45%. When 
compared to 1Q 2015, the average-sized account 
in 1Q 2017 decreased 6.23%.

Second Qtr Analysis
When compared to 2Q 2016, the average-sized 
account in 2Q 2017 severely declined (13.48%), 
and when compared to 2Q 2015, the average-
sized account in 2Q 2017 decreased 7.39%.

Second Qtr 2017 Compared to First Qtr 2017
In 2017, the average-sized account slightly 
decreased 2.69% from 1Q 2017 to 2Q 2017. 

The average-sized account in 2017 in both 
the first quarter and the second quarter is 
approximately $200 less than the average-sized 
account for FY 2016 and FY 2015, hovering 
around the $2600 mark without significant 
change from quarter to quarter.

A Look Back in Time and a Question for the 
Future ... 

Summary
At the last reporting of these indices, we noted 
that our members (veterans in the commercial 
collection industry) were “cautiously optimistic” 
regarding future placement of accounts. 

As we learned in an economic update from 
Bill Strauss of the Federal Reserve Bank of 
Chicago at the last CRF meeting, the current 
state of recovery for the US economy is 

Dollar Amount of Accounts 
Placed for Collection

• A consistent increase between 2007-2009
• A consistent decline between 2010-2013
• Fluctuations from quarter to quarter in 2014
• The highest levels of dollar amount of 

accounts placed in 2015 and 2016

Will the initial decline we see from 
1Q to 2Q affect full year 2017?  

Number of Accounts
Placed for Collection

• An increase from 2007-2009
• A significant decline from 2010-2013            
• Numerous fluctuations between quarters in 

2014 & 2015
• A steady increase in 2016

In 2017… an impressive finish?

Average-Sized Account
• Consistent increase between 2007-2013
• In 2014, a decrease from previous years
• In 2015, increased each quarter until the 

last quarter 
• In 2016, consistency with 2015 and higher 

when compared to the years of 2007-2014

What will happen in 3Q and 4Q 2017 to the 
average-sized account?
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considered “moderate”, and despite the fact that 
manufacturing is growing after being unchanged 
for a year, the output is expected to increase 
below trend in 2017 and 2018. Both impact the 
placement of accounts with commercial collection 
agencies. If creditors experience a significant 
uptick in sales and then account placement, 
both the number of accounts and dollar amount 
of the accounts will increase. In the meantime, 
continued diligence in the prompt placing of 
delinquencies by the credit practitioner and 
the effective handling of those accounts by the 
certified agency will produce a good rate of 
recovery and assist creditors in improving their 
bottom lines. 

About the Author:
Annette M. Waggoner 
is the Executive Director, 
Commercial Collection 
Agencies of America.
She may be contacted at:
847-907-4670 office
Email her at:
awaggoner@
commercialcollectionagenciesofamerica.com

mailto:awaggoner%40commercialcollectionagenciesofamerica.com?subject=
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The Platinum Standard of  
Collection Agency Certification

Named by The Credit Research Foundation as a Platinum Partner, Commercial 
Collection Agencies of America is proud to offer a superior certification program

For more information, please contact Executive Director,  
Annette M. Waggoner at awaggoner@commercialcollectionagenciesofamerica.com or  call 847-907-4670  

or visit our website at www.commercialcollectionagenciesofamerica.com

Standards of the unparalleled certification: 

4  Rigorous Requirements - set by an Independent Standards Board, comprised of a cross-section of the ARM 
industry, ensure agencies’ accountability and professionalism

4  Proper Bonding & Licensing - agencies are required to obtain surety bond coverage and be licensed or 
registered in the cities and states in which they have offices, as required by law

4  Financial and Operational Oversight - review of trust accounts, random audits and on-going evaluations 
conducted by knowledgeable industry professionals   

4  Education - annual continuing education requirements strengthen members’ expertise.

Choose an agency whose certification is the prototype and standard  
for third party commercial agency membership within the CRF.

Credit  Research   Foundation

PLATINUM

PA RT N ER

CCofA_Gold-Platinum_Ad.indd   1 3/30/16   11:05 AM

http://commercialcollectionagenciesofamerica.com/
mailto:awaggoner%40commercialcollectionagenciesofamerica.com?subject=
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Payment bond thresholds and requirements, 
Public Private Partnerships (P3s), and 
forthcoming statute changes for North Carolina 
and Ontario, have made the list of top statute 
changes for the first half of 2017. 

The U.S., U.S. Possessions and Canada each 
have their own mechanic’s lien and bond 
claim statutes, offering security to those that 
supply labor or materials for the improvement 
of real property. This also means, at any given 
time, dozens of various governing entities 
are evaluating and re-evaluating their current 
statutes. It’s important to monitor the legal 
activity to ensure you take the proper steps 
to secure your company in the event of non-
payment.

A handful of states have enacted changes to 
statutes that could impact potential mechanic’s 
lien and bond claim claimants. Though most of 
these changes aren’t necessarily drastic, a little 
change can have a significant impact. 

Changes in Payment Bond Thresholds & 
Bonding Requirements
Several states have made changes to payment 
bond thresholds and/or bonding requirements. 
Several of these changes have increased the 
threshold for bond requirements, which could 
significantly impact those furnishing to public 
projects. 

Idaho SB1074, effective 7-1-17, requires payment 
and performance bonds for public projects of 
$50,000.00 or more. 

Prior to the passage of this bill, bonds were 
required on all projects, regardless of contract 
amount. 

“Idaho 54-1926. Performance and 
payment bonds required of contractors 
for public buildings and public works of 
the state, political subdivisions and other 
public instrumentalities — Requirements 

for bonds — Governmental obligations. 
Before any contract equal to or greater 
than fifty thousand dollars ($50,000) 
for the construction, alteration, or repair 
of any public building or public work or 
improvement of the state of Idaho, or of 
any county, city, town...

(2) A payment bond in an amount to be 
fixed by the contracting body but in no 
event less than eighty-five percent (85%) 
of the contract amount, solely for the 
protection of persons supplying labor or 
materials, or renting, leasing, or otherwise 
supplying equipment to the contractor or 
his subcontractors in the prosecution of 
the work provided for in such contract.”

Indiana HB1117 was effective upon passage. 
Under Title 5, a state educational institution may 
waive the requirement for a contractor to obtain a 
payment bond if the amount to be paid under the 
contract is less than $500,000.00. 

A contract of $500,000.00 for an improvement 
to a state educational institution may seem low; 
frequently the contracts for these projects are in 
the millions. However, it’s important to remember, 
a lien cannot attach to public property. If there 
is no payment bond, the only other remedy 
available may be to pursue your debtor for the 
amount unpaid.

North Dakota SB2146, effective 8-1-17, requires 
payment and performance bonds for public 
projects exceeding $150,000.00. 

North Dakota, like Idaho, has raised the threshold 
for its bond requirement. The requirement went 
from $100,000.00 to $150,000.00. This means 
a public project with a general contract value 
of less than $150,000.00 is not required to be 
bonded. 

“48-01.2-10. Bonds from contractors for 
public improvements.
1. Unless otherwise provided under this 

Lien and Bond Changes 2017 — 
A Review of Statute Changes from the First Six Months

By Kristin Alford of NCS
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chapter, a governing body authorized 
to enter a contract for the construction 
of a public improvement in excess of 
one hundred fifty thousand dollars shall 
take from the contractor a bond before 
permitting any work to be done on the 
contract. The bond must be for an amount 
equal at least to the price stated in the 
contract. The bond must be conditioned 
to be void if the contractor and all 
subcontractors fully perform all terms, 
conditions, and provisions of the contract 
and pay all bills or claims on account 
of labor performed and any supplies, 
and materials furnished and used in the 
performance of the contract, including all 
demands of subcontractors.”

Virginia H2017, effective 7-1-17, amends the 
thresholds for requiring a performance and 
payment bond. 

A bond will be required on general contracts 
exceeding $500,000.00, and on general 
contracts for Commonwealth transportation 
projects exceeding $350,000.00. 

“§ 2.2-4337. Performance and payment 
bonds. 2. A payment bond in the sum 
of the contract amount. The bond shall 
be for the protection of claimants who 
have and fulfill contracts to supply labor 
or materials to the prime contractor to 
whom the contract was awarded, or to 
any subcontractors, in furtherance of the 
work provided for in the contract, and 
shall be conditioned upon the prompt 
payment for all materials furnished or labor 
supplied or performed in the furtherance 
of the work. For transportation-related 
projects authorized under Article 2 (§ 
33.2-208 et seq.) of Chapter 2 of Title 
33.2 and partially or wholly funded by the 
Commonwealth, such bond shall be in a 
form and amount satisfactory to the public 
body.”

On non-transportation projects between 
$100,000.00 and $300,000.00, the bond 
requirement may be waived if the contractor has 
been prequalified by the public entity. 

Washington passed two bills, both effective 
7/23/17. 

• SB5734, provides that contracts up 
to $150,000.00 may be exempt from 
the performance and payment bond 
requirement, if 10% of the contract amount 

is retained by the owner for 30 days after 
the date of final acceptance.  

• HB1538, prior to formal acceptance of 
the project, a subcontractor may request 
that the prime contractor provide a bond 
for the subcontractor’s portion of the 
retainage. The bond must be provided 
within 30 days. The prime contractor may 
withhold the bond premium for the portion 
of the subcontractor’s retainage bond. 

Payment Bond Best Practice: Always request 
a copy of the payment bond when contracting 
for the project. Make this request a normal 
part of doing business, just as you would when 
obtaining project information and reviewing 
creditworthiness. In the event of furnishing 
to a public project, and there is no payment 
bond required/available, take additional credit 
precautions. 

Changes in Public & Private Partnerships (P3s)
P3s continue to make headlines this year, 
though not as prolifically as in years past. More 
states are partnering with private entities for the 
improvements to public infrastructure; the costs 
can be much lower for the public entity and the 
private entity can profit from their involvement.

Arkansas SB651, effective 6-7-17, creates The 
Partnership for Public Facilities and Infrastructure 
Act to regulate public-private partnerships for 
public facilities and infrastructure. 

SB651 (now Act 813) brings P3s to Arkansas. P3s 
have significant benefits; however, it’s important 
to note that part of this Act exempts city, county 
and highway projects from the P3 statute. 
According to an article from Bernhard, a large 
commercial contractor who served as an advisor 
on the bill’s development, the Act focuses on 
state projects. 

“…Act 813 only applies to instrumentalities 
of the state, including higher education 
facilities, boards and commissions, and 
will benefit projects ranging from parking 
facilities and wastewater facilities to 
central energy plants, medical facilities 
and schools.”

Oklahoma SB430, effective 11-1-17, creates 
Title 74 of the Oklahoma Statutes known as 
Oklahoma Public and Private Facilities and 
Infrastructure Act. This act provides procedures 
and requirements for qualifying infrastructure 
projects. 
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Kansas SB55, effective 7-1-17, Kansas 
statute will require a contractor, on a public-
private partnership project valued at more 
than $100,000.00, to furnish a payment and 
performance bond equal for the full contract 
amount. The bonds must allow for the recovery of 
attorney fees and related expenses. 

“Be it enacted by the Legislature of 
the State of Kansas: Section 1. (a) Prior 
to entering into a contract in any sum 
exceeding $100,000 with an owner that 
involves a public-private agreement, the 
contractor shall furnish to the owner or 
owner’s agent the following bonds, which 
shall be placed with good and sufficient 
sureties as determined by the public 
owner and shall become binding upon 
the award of the contract by the owner or 
owner’s agent to the contractor”

P3s, now enacted in nearly 40 states, are still a 
young phenomenon. At the time of your contract, 
take the time to determine the rights available 
to you on a P3 project, and confirm whether 
a payment bond has been provided. Although 
investigating rights may take a bit of time at 
project onset, it will save you significant time 
& headache in the event there are payment 
problems later. 

Changes in Residential Notices, Notices of 
Substantial Completion & Common Interest 
Developments
Arkansas (its second appearance on our list), 
California, and Nova Scotia round out our list of 
2017 changes. 

Arkansas HB1750, became effective 6-7-17. The 
exceptions as to when a notice is required for a 
lien upon a residential project have changed. If 
the sale is a direct sale, the notice is not required. 
A direct sale will be defined as when the property 
owner orders materials or services directly 
from you, and you are not a home improvement 
contractor or a residential building contractor.

Best Practice: Always serve a preliminary notice, 
even if it’s not required. It is better to serve a 
notice and discover it was not required than to 
neglect sending a notice and possibly lose your 
lien rights. 

California AB534, effective 1-1-18, provides 
that with respect to a work of improvement 
on a common area within a common interest 
development (previously referred to as a 
condominium project), if statute requires service 
of a notice or claim to or on the owner of common 

area property, the notice may be served upon 
the association, as an agent of the owners of 
separate interests. Also, provisions have been 
made for the separate interest owner to record a 
lien release bond.

“This bill would authorize the owner of a 
separate interest in a common interest 
development to remove the separate 
interest from a lien against 2 or more 
separate interests by either paying to the 
holder of the lien the fraction of the total 
sum secured by lien that is attributable to 
the owner’s separate interest or recording 
a lien release bond, as specified.”

Nova Scotia, effective 6-30-17, Schedule A 
under Section 48 of the Nova Scotia Builders’ 
Lien act will require the owner of a project to post 
a notice of substantial performance within 10 
days after the date on which a contract between 
a contractor and an owner is substantially 
performed. Additionally, the owner must post 
a notice of subcontract completion within 10 
days after the date on which a subcontract is 
certified complete. The notices must be posted 
on the Construction Association of Nova Scotia’s 
website and at the job site office, if there is 
one. Exceptions are provided for certain owner-
occupied, single-family dwellings. 

Coming Soon: North Carolina & Ontario 
North Carolina HB707, effective 10/01/2018, 
amends the statutes providing for the 
cancellation or renewal of a Notice to Lien Agent.

In 2013, North Carolina introduced the Lien Agent 
and Notice to Lien Agent. The Notice to Lien 
Agent is filed online via www.LiensNC.com and 
alerts the lien agent of potential lien claimants. 

With the passage of HB707, section § 44A-
11.2 (Identification of Lien Agent; Notice to Lien 
Agent; Effect of Notice) institutes a “shelf-life” of 
5 years for the Notice to Lien Agent. 

Just as it is now, lien claimants will file their 
Notice when they begin furnishing, and that will 
initiate the 5-year term. If at any time during the 
5-year term the lien claimant is paid in full, the 
claimant would cancel their Notice. Alternatively, 
at the end of the 5-year term, if the lien claimant 
has not been paid or if the project is ongoing, the 
claimant can renew their Notice extending the 
term for another 5 years. 

When the Notice is renewed, protection continues 
from the original date of the notice. 

http://www.LiensNC.com
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“(t) If a Notice to Lien Agent is timely 
renewed prior to cancellation or expiration 
pursuant to this section, the renewal shall 
maintain and relate back to the original 
delivery date of the Notice to Lien Agent.” 

If the claimant does not renew or cancel their 
Notice by the end of the 5 years, the Notice will 
automatically expire. 

Ontario: In the Fall of 2016, experts released 
their review of the Construction Lien Act and 
subsequent recommendations on how to improve 
the Act. 

While the full report is quite extensive, here are 
a few of the suggested changes to the lien & suit 
phases. 

• The lien filing period may be extended 
from 45 days to 60 days

• “Termination” would trigger the lien 
deadline clock

• The suit filing period may be extended 
from 45 days from the lien filing period to 
90 days

In May, Bill 142 passed through a round in 
Ontario’s Legislative Assembly. After two 
additional readings, the changes to Ontario’s 
statute are anticipated to become effective in 
early 2018. (Learn more about these changes 
when you read Highlights of the Recent Review of 
Ontario’s Construction Lien Act.)

Check back for additional statute changes as we 
progress through 2017. 

About the Author and NCS:
Kristin Alford, NCS Education & 
Marketing Specialist, has assisted 
credit professionals throughout 
the US and Canada to secure 
their receivables through the 
mechanic’s lien and UCC filing 
process.
NCS is an industry leader throughout the U.S.and 
Canada in collections, mechanic’s lien laws and 
UCC filings. NCS offers proactive solutions to 
secure your receivables, minimize credit risk 
and improve profitability. See more at: www.
ncscredit.com

https://home.ncscredit.com/education-center/resource/whitepaper-recent-review-of-ontario-construction-lien-act/
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NCScredit.com
800.826.5256

NCSsales@NCScredit.com
Collection Services | UCC Services | Notice & Mechanic’s Lien Services | Education & Resources

Securing Your Tomorrow

®

®

At NCS, we are con�dent in our quality and service.
Companies aren’t forced to use our services, they want to use our services. 

The Best Value: People. Process. Performance.
The best people working on each project, simplifying the complexities of the process
and providing high performance solutions to put you in the best position to get paid.

Feeling Trapped?
Does your notice & mechanic’s lien provider require a contract?

mailto:ncssales%40ncscredit.com?subject=
http://ncscredit.com
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Platinum Partner News

On July 5, 2017, HighRadius announced the 
world’s first virtual assistant for credit-to-
cash. Named FredaTM, it is similar to other 
virtual assistants that process human input, 
but designed specifically for credit and 
receivables analysts and credit risk management 
professionals with day-to-day data lookup, 
customer research, analytics and decision-
making. 

Billtrust announced on August 21, 2017 that it 
was recognized as a Gold Winner by the Golden 
Bridges Awards for Innovations in Technology in 
the Accounting, Banking, Financial and Insurance 
categories.
The award was conferred for the Billtrust 
“Quantum Payment Cycle Management” solution 
by industry peers. 

Billtrust announced on August 22, 2017 that is 
has been listed on the Inc 5000, a ranking of the 
5000 fastest growing private companies in North 
America. This was the 11th consecutive year 
Billtrust made this list. 

It was announced on September 8, 2017 that 
HighRadius™ Integrated Receivables Solution 
won “Silver” in the New Products and Services 
- Cloud Computing/SaaS/Internet category of 
the Golden Bridge Awards. This annual industry 
and peer-recognition program honors the best 
companies to generate industry-wide recognition 
of their achievements and positive contributions.

On September 6, 2017, the Commercial 
Collection Agencies of America announced the 
appointments of Alan Rosen and Jon Lunn to its 
independent Standards Board.
 
The Standards Board is charged with the 
creation, review and amendment of certification 
requirements which are met by each collection 
agency member to earn the Commercial 
Collection Agencies of America’s Certificate of 
Accreditation and Compliance.
 
Rosen, is a Senior Manager at BDO’s 
Management Advisory Services practice; Lunn 
is a tenured collection professional, currently 
serving at SKO Brenner American as its Executive 
Vice President. 

On September 15, 2017, HighRadius Corporation 
announced it has secured $50 million to globally 
expand their cloud-bases integrated receivables 
solution from Susquehanna Growth Equity.  
HighRadius is headquartered in Houston, Texas 
with international offices in Asia and the UK.

Protiviti announced it has been named one 
of the “Best Firms to Work For” by Consulting 
magazine for the fourth consecutive year. The 
award recognizes consulting firms that rank 
highly across several categories, including client 
engagement, firm culture, career development, 
work/life balance, firm leadership, and 
compensation and benefits. 
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The Credit Research Foundation 
is very fortunate to receive 
support from our Platinum 
Partners. Their contributions 
and collaborative efforts help the 
Foundation maintain activities at 
the level at which our members 
have become accustomed.

While these firms and the services 
they provide are very familiar to 
our members, you can learn more 
about them by clicking HERE.

http://crfonline.org/membership/platinum.asp
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