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Introduction and Overview
Many bricks and mortar (or on-ground) retailers seem to be taking a
CFO
pounding in the markets and economy lately. Big names in traditional
Cheryl Weaverling
retailing are experiencing the effects of long term declining sales, and
Manager Member Services seem to be on the path to substantial restructuring, if not extinction.
Barbara Clapsadle
Even Walmart and Target, long considered to be among the more resilient
Communications Manager middle market retailers, have seen sales growth substantially slow down.
Tom Diana
Retailers serving what is considered to be the lower end of the market,
however, seem to be somewhat immune to, if not thriving from, the effects
of current economic and social conditions.
Chairman & Board
The evidence shows that on-ground retail is growing at the higher and
of Trustees
lower ends, and falling in the traditional middle market segment of the
Chairman
industry. Exhibit 1 below shows sales and average annual sales growth
Sharon Nickerson
from 2012 through 2016 for a group of on-ground retailers. As can be
Acushnet Company
seen, the high end of the growth spectrum includes low price retailers
Past Chairman
such as Five Below, Ollie’s, Pricesmart, Dollar General, Ross, and TJ Maxx.
Marty Scaminaci
Higher end retailers such as Nordstrom, Zumiez, and Urban Outfitters are
Bemis Company Inc
also included, as are several retailers that have significant online sales,
such as Duluth Trading Company, Sportsmans Warehouse, and Cabelas.1
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Exhibit 1
Sales ($MM) and Average Annual Sales Growth for Selected Bricks and Mortar Retailers: 2012-2016
Company
FIVE BELOW INC
DULUTH HOLDINGS INC
OLLIE'S BARGAIN OUTLET
SPORTSMANS WAREHOUSE
PRICESMART INC
DOLLAR GENERAL CORP
DICKS SPORTING GOODS INC
CABELAS INC
ROSS STORES INC
TJX COMPANIES INC
URBAN OUTFITTERS INC
ZUMIEZ INC
NORDSTROM INC
COSTCO WHOLESALE
HIBBETT SPORTS INC
BIG 5 SPORTING GOODS CORP
WAL-MART STORES INC
OFFICE DEPOT INC
GAP INC
KOHL'S CORP
PENNEY (J C) CO
BIG LOTS INC
DILLARDS INC
TARGET CORP
MACY'S INC
BON-TON STORES INC
STAGE STORES INC
BUCKLE INC
WAL MART DE MEXICO SA
ABERCROMBIE & FITCH
SEARS HOLDINGS CORP

1

2012
$

418.83

$
526.94
$ 2,045.16
$ 16,022.13
$ 5,836.12
$ 3,222.03
$ 9,721.07
$ 25,878.37
$ 2,794.92
$
669.39
$ 12,134.00
$ 97,062.00
$
818.70
$
940.49
$ 468,651.00
$ 10,695.65
$ 15,651.00
$ 19,279.00
$ 12,985.00
$ 5,400.12
$ 6,751.60
$ 73,301.00
$ 27,686.00
$ 2,978.84
$ 1,645.80
$ 1,124.01
$ 31,786.18
$ 4,510.81
$ 39,854.00

2013

2014

2015

2016

Ave Ann
Growth

$
535.40
$
163.09
$
540.72
$
643.16
$ 2,299.81
$ 17,504.16
$ 6,213.17
$ 3,703.46
$ 10,230.35
$ 27,422.69
$ 3,086.61
$
724.34
$ 12,540.00
$ 102,870.00
$
851.97
$
993.62
$ 476,294.00
$ 11,242.00
$ 16,148.00
$ 19,031.00
$ 11,859.00
$ 5,124.76
$ 6,691.78
$ 71,279.00
$ 27,931.00
$ 2,834.06
$ 1,609.48
$ 1,128.00
$ 32,460.02
$ 4,116.90
$ 36,188.00

$
680.22
$
231.87
$
637.98
$
660.00
$ 2,517.57
$ 18,909.58
$ 6,814.48
$ 3,773.74
$ 11,041.68
$ 29,078.40
$ 3,323.08
$
811.55
$ 13,506.00
$ 110,212.00
$
913.49
$
977.86
$ 485,651.00
$ 16,096.00
$ 16,435.00
$ 19,023.00
$ 12,257.00
$ 5,177.08
$ 6,780.13
$ 72,618.00
$ 28,105.00
$ 2,822.90
$ 1,638.57
$ 1,153.14
$ 29,897.47
$ 3,744.03
$ 31,198.00

$
831.95
$
304.16
$
762.37
$
706.76
$ 2,802.60
$ 20,368.56
$ 7,270.97
$ 4,151.65
$ 11,940.00
$ 30,944.93
$ 3,445.13
$
804.18
$ 14,437.00
$ 113,666.00
$
943.10
$ 1,029.10
$ 482,130.00
$ 11,727.00
$ 15,797.00
$ 19,204.00
$ 12,625.00
$ 5,190.58
$ 6,754.55
$ 73,785.00
$ 27,079.00
$ 2,789.50
$ 1,604.43
$ 1,119.62
$ 27,677.26
$ 3,518.68
$ 25,146.00

$ 1,000.41
$
376.12
$
890.32
$
779.96
$ 2,904.75
$ 21,986.59
$ 7,921.98
$ 4,365.20
$ 12,866.76
$ 33,183.74
$ 3,545.79
$
836.27
$ 14,757.00
$ 116,073.00
$
972.96
$ 1,021.24
$ 485,338.00
$ 11,021.00
$ 15,516.00
$ 18,686.00
$ 12,547.00
$ 5,200.44
$ 6,418.01
$ 69,495.00
$ 25,778.00
$ 2,674.35
$ 1,442.72
$
974.87
$ 25,822.57
$ 3,326.74
$ 22,138.00

24.32%
23.23%
13.28%
10.30%
9.17%
8.23%
7.94%
7.89%
7.26%
6.41%
6.13%
5.72%
5.01%
4.57%
4.41%
2.08%
0.88%
0.75%
-0.22%
-0.78%
-0.85%
-0.94%
-1.26%
-1.32%
-1.77%
-2.66%
-3.24%
-3.50%
-5.06%
-7.33%
-13.67%

Data Sources: Standard and Poor’s Research Insight

2

©2017 Credit Research Foundation

Exhibit 2
Sales ($MM) and Average Annual Sales Growth for Selected Online Retailers: 2012-2016
Company

2012

VIPSHOP HOLDINGS LTD
WAYFAIR INC
AMAZON.COM INC
FTD COMPANIES INC
OVERSTOCK.COM INC
HSN INC
CAFEPRESS INC
GAIA INC

$

692.11

$ 61,093.00
$
613.51
$ 1,099.29
$ 3,266.74
$
217.79
$
202.48

2013

2014

2015

2016

Ave Ann
Growth

$ 1,696.67
$
915.84
$ 74,452.00
$
627.34
$ 1,304.22
$ 3,403.98
$
245.86
$
155.46

$ 3,773.66
$ 1,318.95
$ 88,988.00
$
640.51
$ 1,497.10
$ 3,583.03
$
132.05
$
166.69

$ 6,206.31
$ 2,249.89
$ 107,006.00
$ 1,219.75
$ 1,657.84
$ 3,690.58
$
104.51
$
13.46

$ 8,150.84
$ 3,380.36
$ 135,987.00
$ 1,122.00
$ 1,799.96
$ 3,567.49
$
102.21
$
17.25

85.25%
54.54%
22.15%
16.29%
13.12%
2.23%
-17.23%
-45.98%

2

Index of Retail Sales (2000=100)

Index of E-Commerce Sales (2000=100)

Notable among
While onExhibit 3
the lower
Indices of Real (2000=100) U.S. Retail (Ex Auto) and E-Commerce Sales: 2000-2016
ground retail
1200
125
performing
sales suffered
retailers are
through the
Gap, Kohl’s,
recession,
120
1000
Big Lots,
online sales
Dillards,
continued to
115
Target,
grow with minor
800
Macy’s, Boninterruption. As
Ton, A&F, and
110
can be seen in
Sears. Even
Exhibit 3, an
600
Walmart and
index of real retail
105
Target stores
sales (without
are not seeing
400
including
100
substantial
automobiles and
growth over
parts) grew from
200
the past
100.00 to 117.37
95
five years.
from 2000 to
Walmart’s
2007. Over
90
0
sales actually
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014
2015
2016
the following
declined in
Index of Real E-commerce
Index of Real Retail
two years, it
2015, as did
plummeted to
Target’s in
108, and has now increased back to a level of about
2016.
122, for a net gain of about 22% over the 16 year period.
Real internet sales, however, have grown over ten-fold.
There are a number of key factors responsible
As can also be seen in Exhibit 3, e-commerce retailers
for these recent trends. This article will examine
lost nothing during the recession, and the growth rate
several, including the role of internet, or
appears to be increasing almost exponentially over the
e-commerce retailing, shifting age and income
course of the recovery. Real e-commerce retailing has
demographics, and consumer credit trends.
grown at an average annual rate of over 13% since 2009,
while real on-ground have grown at only 1.56%, much
E-commerce
less than the average annual rate of growth in the real
Internet retailing has gained strength
GDP over the same time period.
continuously in the 21st century. While just 1.24%
of total retail sales in 2000, e-commerce sales
Combining real on-ground and online sales into a single
have grown to 9.5% of that volume. Exhibit 2
index and comparing it to that for on-ground alone
provides the sales and average annual growth
makes this point even clearer. As can be seen in Exhibit
rates for a selected group of internet retailers,
4 (on next page), the pace of overall retail sales including
including Amazon. As can be seen, some of the
the internet is growing at a much faster rate than that for
growth has been striking, although the evidence
on-ground retailing alone, and the gap between the two
shows that simply being an online retailer does
appears to be widening.
not guarantee success.12
Ibid.
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Exhibit 4
Indices of Real Retail Sales and Real Retail and E-Commerce
Sales Combined (2000=100); 2000-2016
135.00

130.00

125.00

120.00

115.00

110.00

105.00

100.00

2000

2001

2002

2003

2004

2005

2006

2007

2008

Index of Total Real Retail and E-comm

Online Shoppers
Much of the difference observed in the growth
trends for on-ground and online retail can
be explained by the demographics of online
shoppers. In general, members of younger
age cohorts tend to spend more of their time
and money shopping and buying online, but
consumers in the middle age demographic
categories, ages 35-44 and 45-54, constitute a
much higher percentage of online shoppers than
they do of the overall population. According to a
study by Business Intelligence, people aged 3544 make up 17.9% of the population, yet represent
23.3% of the online shoppers. The numbers for
the 45-54 year-old cohort are 19.7% and 24.0%.
This is important because consumers in the
middle aged categories tend to have much more
money to spend than those in the younger and
often older age cohorts.

2009

2010

2011

2012

2013

2014

2015

Index of Real Retail

opportunities to compare prices regardless
of where a shopper might be located. Almost
half of all shoppers now search and compare
prices online, and many will even do so while
in a store.43 Shoppers will often identify an item
for purchase, take a look at it in an actual store,
and then make the purchase at the lower of the
online or on-ground prices. Consumers will also
seek information from a variety of online product
reviews, most of which have been offered by
other consumers, prior to making a purchase.
Consumers indicate that they are most affected
by negative as opposed to favorable reviews.
What is most interesting, however, is that
frequent online shoppers tend to prefer online
to in-store shopping, yet they are more likely to
buy online without comparing prices, enabling
online retailers to directly target those customers
with higher-priced items in their online marketing
activities. 54

While studies show that most shoppers prefer
to buy things in a store, the advent of the
internet has changed the way almost everyone
approaches the business of shopping. Roughly
80% of all Americans now shop online, and 15%
buy online on a weekly basis.32 In an economy
where price is becoming more important than
ever before, as will be discussed further below,
the internet has enabled almost instantaneous

These combined factors have forced on-ground
retailers to lower their prices, thus narrowing
margins and making it even more difficult to cover
the overhead expenses of the physical store and
product distribution. Even though an on-ground
retailer may sell the same quantity of goods,
revenue growth will slow as price growth slows.
4
5

3
Smith, Aaron and Monica Anderson, Online Shopping and
E-commerce, Pew Research Center, December 19, 2016

4

Ibid.
Ibid.

©2017 Credit Research Foundation

Exhibit 5

$M

Households in M's

In addition,
and $85,000,
Number of Households in Each Income Category: Less than $5,000 to $200,000: 2012 and 2015
8,000
most major
which is still
on-ground
somewhat
7,000
retailers are
above the
now attempting
median US
6,000
to establish
household
an online
income in
presence with
2016.
5,000
shopping
The
opportunities
4,000
distribution of
in which
total household
products are
3,000
income by
either shipped
income
to home or
2,000
category
to the store
shows a
for pickup.
1,000
similar pattern,
The ship to
yet shifted
store option
0
somewhat out
Under $5,000
$35,000 to $39,999
$70,000 to $74,999
$105,000 to $109,999
$140,000 to $144,999
$175,000 to $179,999
almost always
toward the
2012 Number
2015 Number
eliminates
higher income
the shipping
categories. Total income per category generally
charges, giving the on-ground retailer a potential
peaks between $75,000 and $105,000 per year,
edge over an online retailer. This still, however,
and declines steadily beyond that point. As with
does not eliminate the need to cover the physical
the number of households, there appears to be
overhead expenses of on-ground retailing.
some pivoting between 2012 and 2015, in which
the total income for categories over $75,000
Household and Income Demographics
is higher, while total income for households
A predominantly large number of U.S. households under $75,000 is about the same, not somewhat
occupy lower income categories, skewing the
lower. This is partly explained by the shifting of
distribution of income heavily to the downside. As the number of households from the lower to the
can be seen in Exhibit 5, the greatest number of
higher categories.
households appear in the $20,000-24,999 annual
income category, and the size of each category
Adjusting these trends for inflation between 2012
declines from that interval, all the way out to the
and 2015 changes the story. As can be seen
$200,000 annual income level.65 Between 2012
in Exhibit 7, (on next page) when adjusting for
and 2015, the
the impact of
Exhibit 6
Total Income per Income Category: <$5,000 to $200,000: 2012 and 2015
distribution of
inflation, the real
$300,000,000.00
households
total household
by income
income in all
category has
categories
$250,000,000.00
also pivoted
under $80,000
somewhat,
decreased
with fewer
between 2012
$200,000,000.00
households
and 2015. This
at the lower
represents over
$150,000,000.00
end, and more
64% of all U.S.
households at
households,
the upper end
essentially
$100,000,000.00
in the latter
saying that well
year. The
over half of U.S.
pivot point
households had
$50,000,000.00
appears to be
less purchasing
somewhere
power in 2015
between
than in 2012,
$Under $5,000
$35,000 to $39,999
$70,000 to $74,999
$105,000 to $109,999 $140,000 to $144,999 $175,000 to $179,999
household
even as the
total Income 2012
Total Income 2015
income of
economy
$60,000
recovered.
6

Data source: United States Census Bureau, 2016
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Exhibit 7
Total Income Per Income Category: 2012 and 2015 Adjusted for Inflation from 2012:
Income Categories from Under $5,000 to $200,000
$300,000,000.00

$250,000,000.00

$M

$200,000,000.00

$150,000,000.00

$100,000,000.00

$50,000,000.00

$-

Under $5,000

$35,000 to $39,999

$70,000 to $74,999

total Income 2012

$105,000 to $109,999

$140,000 to $144,999

$175,000 to $179,999

Total Income Adjusted 2015

Exhibit 8
Cumulative Change in Share of Real Income (Percentage of Total Household Income) and
Cumulative Change in Distribution of Households: 2015-2012
0.00%

-1.00%

-2.00%

Axis Title

Including
household
income
categories over
$200,000 and
examining the
change in the
proportional
share of real
income across
households
between 2012
and 2015 tells
an even more
striking story.
As can be seen
in Exhibit 8,
the cumulative
proportional
share of real
income lost by
lower income
households
bottoms out
at over 6% at
the $100,000105,000 level.
Categories
between
$105,000 and
$200,000 gain
back almost
2%, and the
remaining just
under 4% has
been gained
by households
earning more
than $200,000
(1.2% by those
between $200250,000, and
2.9% by those
over $250,000
per year).

-3.00%

-4.00%

-5.00%

-6.00%

-7.00%
Under $5,000

$50,000 to $54,999

$100,000 to $104,999

Diff Cum PCT Num 2015-2012

$150,000 to $154,999

Diff Cum PCT Total Income Adj 2015-2012

$200,000 to $249,999

will change
anytime soon.
Economic
growth
continues to be
flat; wages are
growing at high
rates in the
higher income
categories, and
much lower
rates in the
lower income
categories,
which will only
serve to make
the situation
worse, not
better. Expect
to see more
financial
distress and
restructuring
in the middle
market of the
retail industry.
Even J.W.
Nordstrom,
long
considered to
be a higher end
retailer, is now
considering a
taken private
transaction to
get out from
under the
scrutiny of the
public equity
markets as
sales growth
and margins
tighten.

Consumer Debt Trends
An earlier study conducted by this author
demonstrated the important role played by
consumer credit in the growth of the post World
War II consumer economy, in particular the role
of revolving credit beginning in the mid-1990s.
Growth in U.S. consumption expenditures has,
in those time periods, been heavily supported
by the availability and use of consumer credit.
As can be seen in Exhibit 9, both the use of
revolving and non-revolving forms of consumer
credit picked up speed in the mid-1990s, peaking
just prior to the collapse of the credit markets in

What these statistics tell us overall is that the real
purchasing power of the traditional middle market
retail cohort--those who would normally shop at
places like Kohl’s, Dillards, Bon-Ton, Sears, and
JC Penney—has fallen. Further exacerbating
this trend is the fact that an increasing number
of higher income shoppers are purchasing online
instead of on-ground.
The demographic shifts explain why retailers at
the high and low end have been growing while
those in the middle ranks have been thinning.
There are no indications that these patterns

6
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a way as to
restore growth
$4,000,000.00
to on-ground,
and even online
$3,500,000.00
retailing in the
future, but
$3,000,000.00
rather: what
will consumers
$2,500,000.00
purchase in
the future
$2,000,000.00
and where
will those
$1,500,000.00
purchases be
made?
$1,000,000.00
Shifiting income
The flattening
demographics
$500,000.00
of the use
have begun
of revolving
to erode the
$credit has had
1968-01 1971-05 1974-09 1978-01 1981-05 1984-09 1988-01 1991-05 1994-09 1998-01 2001-05 2004-09 2008-01 2011-05 2014-09
customer base
a significant
Total
Revolving
Nonrevolving
of the traditional
impact on
middle market
retailing.
on-ground
Consumers now are less likely to carry high
retailers. The industry is most likely headed
credit card balances. The disruption in the
for more of a shake-out in the near future, as
credit markets back in 2008 led to a tightening
these trends seem unlikely to reverse in a slow
of credit standards, and reduced access to
growth economy. Even some of the more upscale
credit, particularly at the lower end of the income retailers may have cause for concern as upper
spectrum.
middle income consumers in the age ranges of
35-54 seek to purchase more goods online. The
While it might appear that the increased use of
most assured growth opportunities appear to
non-revolving credit should give the economy a
be in the lower end of the retail markets, where
boost, it is important to note that an increasingly
on-ground retailers appear to continue to do
larger share of this credit has taken the form
well, and are somewhat favored by the shifting
of student loans since 2006. As can be seen
household
in Exhibit
and income
Exhibit 10
10, student
demographics.
Student Loan as a Percentage of Non-revolving Credit: Quarterly: 2006-2017
loans are now
55.00%
over 50% of
Online
overall nonshopping will,
revolving credit
50.00%
undoubtedly,
outstanding,
continue
having grown
to grow,
from less than
45.00%
especially as the
35% of that
population ages,
volume since
and the current
2006.
40.00%
generation of
35-54 year olds
What does
continue their
this all mean?
35.00%
online shopping
When it comes
activities into
down to it, the
retirement. As
key question is
30.00%
this group ages,
not whether
however, they
consumers
may be inclined
Student PCT Non revolving
will return to
to spend less
buying in such
overall, and
therefore less online, which may cause growth to
7 Data source: United States Federal Reserve; Federal Reserve Bank
slow somewhat in this segment of the market.
Exhibit 9
Total Consumer Debt, Total Revolving and Non-revolving Consumer Debt: Monthly: 1968-2017

2006-03
2006-06
2006-09
2006-12
2007-03
2007-06
2007-09
2007-12
2008-03
2008-06
2008-09
2008-12
2009-03
2009-06
2009-09
2009-12
2010-03
2010-06
2010-09
2010-12
2011-03
2011-06
2011-09
2011-12
2012-03
2012-06
2012-09
2012-12
2013-03
2013-06
2013-09
2013-12
2014-03
2014-06
2014-09
2014-12
2015-03
2015-06
2015-09
2015-12
2016-03
2016-06
2016-09
2016-12
2017-03

$MM

2008. Since
then, the
use of nonrevolving
consumer
credit seems
to have
increased,
yet the use of
revolving credit
has remained
more or less
the same in
dollar terms.76

of St. Louis Economic Database
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Younger people are more inclined to buy on
the internet, and further more inclined to buy
“non-hard” goods, such as digital downloads
of music, games and videos. This will change
the composition of what is being bought and
sold in the overall retail environment, and will
have an impact on both online and on-ground
businesses. The younger age cohorts, however,
are increasingly saddled by high levels of student
debt. Those incurring that student debt will be
among the higher income earners of the future, but
that debt will cut into their spending ability. This
bodes poorly for all middle market retailers, both
on-ground and online, as many of these consumers
may seek products offered by lower end retailers
to meet their daily needs.
Overall, expect some high growth in isolated
segments at the high, low and online ends of the
market, and expect things to get a lot more dicey in
the middle.
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II Positioning for Retail Bankruptcies
Retail Bankruptcies Are Skyrocketing: Creditors, Protect Your Rights!
By Jeffrey Cohen, Esq.
Barry Z. Bazian, Esq.
Lowenstein LLP
2017 has been a tough year for the retail industry.
At least a dozen major retailers have filed for
bankruptcy this year, including The Limited, Wet
Seal, Eastern Outfitters, RadioShack, MC Sports,
BCBG Max Azria, hhgregg, Gander Mountain,
Gordmans, Payless, rue21 and Gymboree. We
are only halfway through the year and have
already seen a greater number of major retail
bankruptcies than in all of 2016.

bankruptcy claims will likely be minimal—because
higher ranking claims against the debtor, such as
secured claims, administrative expense claims
and priority claims, usually exceed the amount of
liquidation proceeds—but the additional downside
of a complete liquidation is that the vendor will
no longer have a customer to work with postbankruptcy.
Although some retailers file for bankruptcy with
the stated purpose of liquidating and closing
all of their stores—such as Wet Seal did this
year—many retailers file bankruptcy with the
intention of reorganizing or selling their business
as going concerns only to switch gears to a
complete liquidation when these initial efforts
are unsuccessful. For example, The Sports
Authority’s 2016 bankruptcy filing concluded with
a liquidation and closure of all 464 of its stores,
even though it had originally planned to close
less than half of them and sell the remaining
stores as a going concern. Similarly, electronic
retailer hhgregg is currently in the process of
liquidating all 220 of its stores after it was unable
to reorganize or find a purchaser of its business
as a going concern.

Several causes have been attributed for the surge
in bankruptcy filings. Clearly, online retailers
such as Amazon are partly to blame. Some
have speculated that consumers no longer find
shopping in malls entertaining, and others point
out that online comparison-shopping has created
additional competition for brick-and-mortar
stores. Whatever the reasons, retail bankruptcy
filings are unlikely to slow down in the near future,
and those directly affected by them, such as a
retailer’s vendors, must act quickly to protect
their rights and maximize their recoveries.
My Customer Filed for Bankruptcy. Now What?
When a retailer files for bankruptcy, there are
four possible outcomes: a complete liquidation,
a sale of the business as a going-concern, a
reorganization of the retailer’s business or,
most common, a hybrid of one or more of these
outcomes. Each of these four outcomes almost
always includes the closure of a significant
percentage of the retailer’s stores and/or
business segments.

Many retail bankruptcies do not end in a complete
liquidation. Oftentimes a debtor’s profitable
stores or business segments will be sold to a
purchaser (usually a competitor or similar retailer
looking to expand its business) through an
auction process supervised by the bankruptcy
court, and the debtor’s unprofitable stores will be
liquidated.

In a complete liquidation, the bankrupt retailer
(known in bankruptcy parlance as the “debtor”)
will usually hire a liquidation consultant to
conduct “going out of business” sales at each of
the debtor’s stores. All of the debtor’s inventory
and other assets will be sold, the debtor will no
longer remain in business after the bankruptcy
case, and each of the store leases will either be
sold (if the lease is below market) or terminated
(if the lease is at or above market).

Gander Mountain’s currently pending bankruptcy
case is an example of a partial liquidation, partial
going-concern sale outcome. In that case,
Gander Mountain retained liquidation consultants
to liquidate all inventory at Gander Mountain’s
approximately 160 stores. At the same time,
Camping World purchased Gander Mountain’s
intellectual property and rights to its store leases,
which will allow Camping World to continue to
operate as many Gander Mountain stores as it
chooses (Camping World has indicated it will
keep open at least 70 Gander Mountain stores).
Teaming up with the liquidation consultants to

From a vendor’s perspective, a complete
liquidation is the worst-case scenario. As in
most retail bankruptcy cases (regardless of the
outcome), the vendor’s recovery on its pre-
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liquidate the inventory enabled Camping World to
effectively purchase Gander Mountain’s stores as
a going-concern at a significantly reduced price.

obtain elsewhere and are critical to the operation
of the debtor’s business. Because vendors are
almost never contractually obligated to continue
to provide goods or services to a debtor, the
debtor will seek authority to pay its critical
vendors’ claims in exchange for the vendor’s
agreement to continue to do business with the
debtor for the duration of the bankruptcy case.
The amount the debtor will pay, and the credit
terms the vendor will be required to extend, are
usually negotiated.

The sale of a retailer’s business through the
bankruptcy process is better, from a vendor’s
perspective, than a complete liquidation, even
if the vendor’s recovery on its pre-bankruptcy
claims may not be significantly greater. After the
retailer’s business is sold, the vendor may have a
new (and, hopefully, more creditworthy) customer
to work with. In addition, if the purchaser of
the business wishes to take an assignment of a
vendor’s contract, the Bankruptcy Code requires
that the vendor’s claims (including any arrears)
related to that contract be paid in full.

Being part of the critical vendor “club”, which,
depending on the case, may include many or
just a few vendors, has obvious benefits. Critical
vendors are paid earlier and substantially more
on their pre-bankruptcy (known in bankruptcy
parlance as “pre-petition”) claims—which are
usually general unsecured claims that would
otherwise likely be paid, at most, cents on the
dollar—than vendors that are not treated as
critical vendors. Upon learning of its customer’s
bankruptcy filing, a vendor should immediately
reach out to the debtor’s businesspeople and/
or bankruptcy professionals to request that
the vendor be treated as a critical vendor for
purposes of the bankruptcy case. The greater the
debtor’s need for the vendor’s goods or services
during the bankruptcy case, the greater the
likelihood that the debtor will agree to provide a
vendor with critical vendor status. The decision
whether or not to treat a vendor as critical is
typically within the debtor’s discretion, subject
to the bankruptcy court’s oversight and a cap
on the aggregate amount a retailer can pay to
critical vendors. Thus, a vendor should request
treatment as a critical vendor as early in the
case as possible to ensure that the debtor has
not already committed its limited funds to other
critical vendors.

The least common outcome in a retail
bankruptcy case is a reorganization (also known
as a restructuring) of the retailer’s business.
Reorganization allows a debtor to reduce its
debt and other obligations, liquidate or sell its
unprofitable stores or business segments, and
maintain downsized operations. To effectuate
the reorganization, the debtor will propose a
Chapter 11 plan of reorganization (which is usually
the product of negotiations with the debtor’s
creditors) that will govern the treatment of
creditors’ claims. Creditors are entitled to vote
whether to accept or reject the plan, and the plan
must ultimately be confirmed by the bankruptcy
court.
For example, Payless, which is in the process of
closing more than 500 of its approximately 3,500
North American stores, recently filed a Chapter
11 plan of reorganization that proposes to pay a
portion of most creditors’ claims. If confirmed by
the bankruptcy court, the plan will allow Payless
to reduce its debt, obtain new financing for its
reorganized entity and maintain operations.

Assert Section 503(b)(9) and Other Claims
Most of a vendor’s pre-petition claims will be
general unsecured claims, which are entitled
to payment only after other higher ranking
claims are paid in full. Section 503(b)(9) of the
Bankruptcy Code, however, grants a goods
seller an administrative expense priority claim
for the value of goods sold to the debtor in the
ordinary course of such debtor’s business that
the debtor had received within 20 days prior to
its bankruptcy filing. Section 503(b)(9) priority
claims are valuable because they must be paid
prior to payment of lower ranking unsecured
claims, and the Bankruptcy Code requires the
full payment of all Section 503(b)(9) claims as a
condition for approval of a Chapter 11 plan.

Protecting Creditors’ Rights and Maximizing
Recoveries
A vendor must act quickly as soon as it learns
that its customer has filed for bankruptcy. An
inattentive vendor will likely receive little or no
recovery on its claims, but there are several
things a vendor can do to protect its rights and
maximize recoveries on its claims.
Obtain Critical Vendor Status
After it files for Chapter 11, a retailer will
typically file a motion on the very first day of the
bankruptcy case seeking authority to pay all or
a portion of the claims of its “critical vendors.”
These favored vendors are typically suppliers of
goods or services that the debtor cannot easily
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In most Chapter 11 cases, the debtor will file a
motion to establish a deadline and procedure
for filing pre-petition claims, including Section
503(b)(9) claims. If a creditor does not file its
claim by the deadline and in the manner required
by the bankruptcy court, the creditor is at risk of
not receiving any recovery on account of its prepetition claims.

the debtor was insolvent when the goods were
received and that the goods were identifiable and
on hand when the demand was made.
A reclaiming creditor’s rights are subject to the
prior rights of a secured creditor (such as a
lender) with a security interest in the debtor’s
inventory. Put another way, a secured creditor
with a lien on the debtor’s inventory that arose
before a reclamation demand has priority over
the goods sought to be reclaimed because those
goods are part of the debtor’s inventory. In most
cases, the debtor’s secured lender has a lien
on nearly all of the debtor’s assets, including
inventory, which may render reclamation claims
worthless. Several bankruptcy court decisions,
however, have upheld reclamation rights under
certain circumstances even where a lender had
a prior lien on the debtor’s inventory. Thus, to
preserve its reclamation rights, a vendor should
consider sending a reclamation demand to
its customer immediately upon learning of its
bankruptcy filing.

The Bankruptcy Code also provides a vendor
with an administrative expense priority claim
for any goods or services sold and delivered
to a debtor after the bankruptcy filing, and a
debtor is required to pay such claims in the
ordinary course of business. Before delivering
any goods or services, however, a vendor must
consider the debtor’s ability to pay for them.
After a bankruptcy filing, a debtor is no longer
required to pay most pre-petition claims, which
will enhance the debtor’s cash flow, but the
vendor must assess whether the debtor has
sufficient liquidity during the bankruptcy. Most
debtors obtain financing from lenders during the
bankruptcy, which will usually provide the debtor
with sufficient liquidity to pay its vendors for
goods or services provided during the bankruptcy
case. Although uncommon, if the debtor defaults
under the terms of financing, or if administrative
expense claims exceed the amount of financing,
administrative expense claims may not be paid
in full. Vendors are sometimes required to file
requests for payment of their post-bankruptcy
administrative expense claims (to the extent the
debtor did not already pay them in the ordinary
course), so vendors must monitor the bankruptcy
court’s docket to ensure they do not miss any
important filing deadlines.

Conclusion
The surge in major retail bankruptcies is not likely
to subside in the near term. Proper pre-petition
planning is crucial to reduce a vendor’s exposure
in the event its customer files for bankruptcy. But
even after the customer’s bankruptcy filing, all is
not lost. A vendor should act quickly to assert its
rights and maximize recoveries on its claims.
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Assert Reclamation Rights
A more limited right is a creditor’s right of
reclamation. The Uniform Commercial Code
provides goods sellers with a right to reclaim
(i.e. demand the return of) goods its customer
received on credit while insolvent. Bankruptcy
Code Section 546(c) recognizes a creditor’s
reclamation rights under state law. Under Section
546(c)(1), a creditor can reclaim goods that it
had sold in the ordinary course of its business
on credit to the debtor that the debtor had
received within 45 days prior to bankruptcy.
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demand to the debtor identifying the goods not
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bankruptcy filing, the creditor has up to 20 days
after the bankruptcy filing to send a reclamation
demand. The reclaiming creditor must also prove
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III CRF Survey Results
The Retail Landscape - Results of a CRF Survey
By Tom Diana
CRF Communications Manager
• 5% have increased the amount and types of
security (letters of credit, insurance, etc.)
being used to cover the retail sales-related
risk in their portfolios.

CRF conducted a survey in May 2017 to gauge
the impacts on CRF member companies doing
business with the retail segment. This market
segment has also been the topic and subject of
much conversation and interest from many noted
financial sources:

Some individuals provided comments with their
responses, and the more noteworthy offerings
received from members are quoted below:

Bloomberg, April 24, 2017 - “In a little
over three months, 14 chains have
announced they will seek court (Chapter
11) protection, according to an analysis
by S&P Global Market Intelligence,
almost surpassing all of 2016. Few
retail segments have proven immune as
discount shoe-sellers, outdoor goods
shops, and consumer electronics retailers
have all found themselves headed for
reorganization.”

“We increased our level of due diligence
and once set up require adherence to
terms. We watch the credit limits closely.
Require ACH to avoid mail float. In some
cases, we require debit ACH.”
“We are currently doing a deep dive into
all our brick and mortar retail customers
that have any exposure of significance.”
“We are in the beginning stages of
changing our review of retail accounts.”
“We have increased outside monitoring
services and increased account payment
history reviews.”
“We have implemented tighter standards
on granting open terms and on the size of
credit lines granted. We are holding tight
on credit lines and not letting balances
exceed them. We are ensuring accounts'
balances are within 10 days of due date
before shipping new orders.”
“I have seen an increase in sales
solicitation at our company by companies
offering risk mitigation especially
pertaining to retail sales-related risk.”

CNN Money, May 15, 2017 - “Some 3,300
store closings have been announced so far
this year, according to Fung Global Retail
& Technology, a retail think tank. That's
double the number in the same period in
2016.”
With respect to the CRF member survey results,
the following bullet points highlight the key
takeaways from respondents:
• 42% reported an increase in the dollar
amounts of write-offs over the last 6 months,
which mirrors the recent increase in retail
bankruptcies so far in 2017.
• 26% indicated they are increasing their bad
debt reserves due to the risks of selling to
retailers.
• 33% have experienced an increase in their
ADD (Average Days Delinquent).
• 30% indicated that the current state of
retail has increased their DSO (Day Sales
Outstanding).
• 21% are expanding their sales to global
markets. Canada and Latin America were most
frequently mentioned, while others mentioned
Australia, China and Japan.
• 16% have modified their accounts receivable
policies/practices for both new and/or
existing customers given the number of retail
bankruptcies.

Final Thoughts
The CRF Survey results are essentially very linear
and logical, reflecting what one would probably
assume for the credit risk management process.
With DSO and ADD both showing negative trends,
the risk management professional has established
higher bad debt reserves and modified both initial
and downstream accompanying policies and
practices.
Given the activity and interest in this sector,
CRF will continue to monitor “things” to see if
these early-year trends continue throughout the
remainder of 2017.
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Just a few thoughts . . . .
from CRF’s President, Bill Balduino
So Much to Say . . . So Little Space
You are correct – I do always have a lot to say, especially when it comes
to your Foundation. It’s simple . . . there is just so much that is constantly
going on and fun to talk about. Let’s try to organize it from the perspective
of a timeline; we will do a quick look back, discuss the present and look
ahead to see what the future holds in store.

Bill Balduino
President, CRF

Since we last chatted, the Foundation conducted its March Forum –
another sellout, which makes 9 out of 10! The highlight was again the
Arent Fox Panel Discussion featuring some political notables that offered
“Part Two” of the program that began last October. The focus this time
was a view 90 days into the President’s term. Once again, the audience
seemed spellbound as the panel delivered some great, thought-provoking
comments.

In May – the foundation delivered its second Shared Service Discussion
Group. The session offered presentations from noted experts in the field
and delivered many high quality takeaways. From Why, How and Key Considerations, Metrics, KPIs,
Benchmarking, Contract Renegotiating, Artificial Intelligence and Robotics, to the peer-to-peer
discussion segment – the content was ‘dense’ and the participants grabbed it all, soaking in the
valued insights. Many thanks to CEB/Gartner, Hackett Group and Accenture for their presentations,
and IAB LLC and AG Adjustments for the sponsorships.
This month CRF released its first book in some time and it continues the theme from above. The
title is Financial Shared Services: Focus on Credit and Accounts Receivable Management,
Insights from Leading Practitioners and it was mailed to the primary membership contact at each
of your firms. The “focus” as stated is on the risk management discipline’s primary components –
the assessment of credit and the management of the accounts receivable asset. The content is not
about how to conduct the actual processes themselves, but about the considerations, establishment
and maintenance of a Shared Service Center (Global Business Solutions, Customer Financial Service
Center). The book’s “material” was contributed by six individual CRF practitioner members that
offered their thoughts, reflections and experiences, which were then synthesized and compiled
into the final product we have provided to you! Whether you are considering such an operating
environment, are immersed in one and discovering ways to polish critical aspects, or are simply
curious and looking to learn more…we think you will find this a valuable read!!!! Should you not be
a member of CRF and wish to obtain a copy of this New York Times Best Seller to be – lol – just
give us a call or visit our website.
Summer school anyone ??? June, July and August – have a look at the tremendous offering of newly
produced and challenging courses (both proctored and on demand).
Finally, looking ahead – WOW. . . . the August Forum is the largest EXPO of its kind in the U.S. for
the fourth straight year! It features a tremendous array of service providers and leaders in process
solutions, anchored by a series of educational programs for senior managers that is second to none.
The meeting is in Denver (August 7 – 9, 2017) and if you haven’t yet signed up – please hurry – the
room block is at 85% of capacity with two months to go. I mention the educational program because
it is driven by and heavily delivered by your peers – great topics, tangible application and thought
provoking views.
Okay, there you have it – three windows in time . . . one focus - YOU, OUR MEMBERSHIP!!!!!
Have a great summer!
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The proof is in
the numbers.

Secure your receivables with UCC filings.

Chapter 7 and 11 bankruptcies by industry since 1/1/16:
Construction: 1,147
Electronics: 93
Entertainment and Hotel: 561
Please visit
us at
Booth #24
at the
CRF EXPO

Healthcare: 633
Manufacturing: 322
Transportation: 562
Restaurant, Supermarket,
Food and Beverage: 1,019
Retail: 648

Take the steps to reduce your risk today! In a sampling of recent bankruptcy cases, NCS’ UCC Services Group
found that unsecured creditors received, on average, 9.3 cents on the dollar compared to secured
creditors being paid 96 cents on the dollar.

What statistic would you rather be?
Contact NCS to develop a UCC program that's right for you!
®

NCScredit.com
800.826.5256
NCSsales@NCScredit.com

Securing Your Tomorrow ®

Collection Services Group | UCC Services Group | Construction Services Group | Education & Resources
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Cyber Diligence: How to Vet Your Borrowers

By Erik B. Weinick of Otterbourg P.C. and Sherri Davidoff of LMG Security
*Editor's Note: Following the article are some important cyber-security
and privacy term definitions and FAQ's.

A

transportation company is stopped in
its tracks for days, due to a companywide ransomware infection. A mom-and-pop
restaurant is hit with nearly $100,000 in fines
upon discovery of a payment card data breach.
A law firm has $100,000 wired out of its bank
account because the bookkeeper clicked on a link
in a phishing email.
These are just a few real-world cases where
cybersecurity issues can have a direct and
negative impact on your borrowers’ operations
and cash flow, and even impact a borrower’s
ability to repay their loan. Therefore, credit
professionals should consider cyber due diligence
and monitoring to be a fundamental component
of standard underwriting and credit evaluation
processes.
Cause for Concern, a Case Study: Maine
Indoor Karting
Many small business owners may think they
are immune to a cyber attack because the
perpetrators of such attacks are either state
actors looking to break into national security
agencies, or are sophisticated criminals looking
to steal millions of dollars from Fortune 500
companies. Unfortunately, Rick Snow, the owner
of an indoor go-cart track in Scarborough,
Maine knows differently. According to published
reports, he recently clicked on a link in a phishing
email and he found himself not in a go-cart race,
but in a race to stop criminals from draining the
bank accounts holding the cash he needed to pay
his employees. While Mr. Snow’s initial efforts
seemed to be successful (upon realizing the error
in clicking on the link in the phishing email, he
rushed to close his accounts), the attackers were
patient, and two weeks later emptied his new
accounts of almost $40,000 in payroll funds.
Mr. Snow is not alone. According to various
studies, at least 40% of all cyber attacks target
small businesses, and of those, nearly 60% go out
of business within 6 months of a cyber crisis. See
Mansfield, Matt. "CYBER SECURITY STATISTICS –
Numbers Small Businesses Need to Know." Small
Business Trends. N.p., 03 Jan. 2017. Web. 14
June 2017. https://smallbiztrends.com/2017/01/
cyber-security-statistics-small-business.html.

These figures are not surprising considering that
the National Center for Middle Market (NCMM)
reports that more than half of U.S. middle market
companies lack an up-to-date strategy to combat
the cyber risks they face, and one-third concede
that they have no cyber action plan at all. See
“National Center for the Middle Market Launches
Cybersecurity Resource Center” ABL Advisor
December 15, 2016. Those are just the numbers
based on admissions by businesses to the
study’s authors, and in reality, the percentages
are likely higher.
Cyber Diligence: What Questions Should a
Prudent Lender Ask Borrowers?
Assessing your borrowers’ cybersecurity risk
can seem like a daunting task – but it does not
have to be. Many lenders tackle the challenge
by developing their own long list of cyber risk
assessment questions, or paying for assessments
of key borrowers. However, there is often a
more efficient way that will save both time and
effort. In short, lenders can look to objective
measurements of cybersecurity and then
common cybersecurity assessment reports, or for
smaller and less sophisticated borrowers, lenders
can ask tailored questions that can still reveal
important information.
Objective Measurements
Russ Cohen, Vice President for Cyber
Services at Chubb, developed a new model
for assessing cyber risk called “Cyber COPE,”
which is a transformation of the classic “COPE”
assessment methodology.1 For traditional
property insurance, underwriters often assess
the “Construction, Occupancy, Protection and
Exposures” of a building. In the cyber world,
Cohen has transformed the first two categories
into “Components” and “Organization.”
According to Cohen, the “Components” category
includes sample data elements, such as “number
of endpoints and network connections, software
versions, and data center locations.” Questions
that lenders may ask in this category include:
1
Cohen, Russ. “CyberCOPE: Transforming Cyber
Underwriting,” Chubb
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• How many computers, laptops and mobile
devices do you have?
• How many user accounts exist?
• How many third-party vendors do you rely
upon for IT functions?
The “Organization” component, according to
Cohen, includes sample data elements, such
as the borrower’s “industry, quality of IT and
security related policies, and use of industry
standards.” Questions that lenders may ask in
this category include:
• What is the borrower’s industry?
• Where does the borrower operate
geographically, and what obligations
(including international) does it incur as a
result?
• What information security standards and
regulations apply to the organization?
• Has the borrower adopted a formal
information security management framework?
The borrower’s responses to these questions will
reveal a great deal about the level of cyber risk it
faces, and will begin to tell the story of what the
borrower has done to address that risk.

training” or “perform vulnerability scans.”
The most important thing to remember is to
require borrowers to pick a widely accepted
cybersecurity controls framework to use for
their reports. In the United States, the NIST
Cybersecurity Framework is widely used. The
ISO 27001 standard is popular for international
organizations. By choosing a popular controls
framework, you avoid reinventing the wheel
and can easily compare borrowers’ profiles.

2. Technical test results. Does reality match
what is on paper? Regulations such as
HIPAA and industry standards such as PCIDSS already require borrowers to conduct
technical cybersecurity testing. Ask to see
a letter of attestation or summary of the
borrower’s penetration test or vulnerability
assessment results. Make sure technical
cybersecurity testing is conducted by a
qualified third-party that did not set up the
borrower’s network, to ensure separation of
duties.
3. Risk assessment and risk management
plan. A formal risk assessment should take
into account both the results of cybersecurity
controls assessment and technical testing.
Again, it is wise to ask the borrower to use
a widely accepted risk assessment and
management framework, such as NIST SP
800-30. The risk assessment gives borrowers
the opportunity to assess the risk associated
with each security control, prioritize, and
develop a long-term risk management plan.
It is normal for a risk management plan to
address implementation of security controls
over a three- to five- year period or more.

Request Common Cybersecurity Assessments
Reports
After understanding the borrower’s objective
measurements, the next step is assessing the
existing level of protection and exposures.
Many borrowers are already required to conduct
cybersecurity controls assessments, technical
testing (such as penetration tests), and risks
assessments. These requirements can be
pushed down by industry regulators (such as the
Office of Civil Rights for health care), vendors
(such as the Payment Card Industry (PCI) card
brands), or customers who conduct supplier
vetting. Since many borrowers have already been
subjected to cybersecurity diligence by their
own regulators, vendors or customers, they may
already have standard reports at the ready that
will help you assess their risk. You may want to
begin by requesting that your borrowers submit
the following three pieces of documentation, if
available:
1. Cybersecurity controls assessment. This
is an evaluation on a common cybersecurity
controls framework. It is sometimes called an
“information security controls assessment” or
a “gap assessment.”

Many borrowers are already required to submit
documentation of this type to other entities, and
they may well be able to provide it to you as well,
simplifying your assessment efforts. An additional
benefit of requesting and receiving these reports
is that they will often include executive or high
level summaries that do not require technical
expertise to understand.
Assessing Protections and Exposures
If your borrower does not have all three of these
components, or if they are a smaller organization
with a less mature cybersecurity program,
you may want to present them with a smaller
subset of questions, some of which may overlap
with, or lead to inquiries about, the borrower,
which are more in line with traditional diligence
concerning a borrower (such as management
challenges or over-reliance on key personnel
or customers). Consider reviewing the NIST
Cybersecurity Framework and similar standards,

A cybersecurity controls framework is
essentially a checklist for an organization’s
cybersecurity program. It can include tasks
such as “conduct cybersecurity awareness
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and choosing questions that are relevant across
your population of borrows. Here are a few
fundamental topics to include:
• What types of confidential data do you store,
and how much?
• How long do you retain sensitive information?
What is your process for deleting/disposing of
it?
• How do you control access to sensitive
information?
• Do you have a formal cybersecurity incident
response process?
• How do you conduct user training and
awareness?
• Provide copies of contracts with key thirdparty IT providers (lenders may wish to review
the borrower’s contracts with vendors and
other partners to determine how cyber risks
are allocated).
• Have there been previous undisclosed data
breaches? If so, please describe.
• Do you have cyber insurance? If so, please
provide a copy of the policy for review.

liability claim; and/or (b) protect the value of
its collateral?
Credit Decisions: Responding to
Unsatisfactory Cyber Due Dilligence
Lenders should treat unsatisfactory responses
to cyber diligence inquiries as they would
any other unsatisfactory information revealed
by their underwriting or credit monitoring
processes - - they should carefully weigh and
consider how a cyber incident may impact the
prospective borrower’s ability to repay the
loan. Said differently, lenders should ask how a
cyber incident will affect the borrower’s ability
to operate. For example, if the borrower is an
e-retailer, a cyber attack may render its website
outright inoperable, costing lost sales because
customers cannot make purchases, or the attack
may lead to a customer perception that the
borrower is unreliable or unsecure, driving away
sales. This reputational and financial damage may
be minor, or it can be long-term (as it was for TJ
Maxx and Target, which were subjected to years
of lawsuits and investigations).

The Intersection of Cyber and “Traditional”
Due Diligence
Certain traditional areas of pre-lending inquiry are
readily adapted and extended into the realm of
privacy and cybersecurity. In particular, questions
relating to collateral supporting the loan, as well
as liquidation values in the event of default, may
have privacy and/or cybersecurity components.
Some questions to be considered in this regard
include the following:
• Does the borrower have to notify customers
or others whose data it holds of the changed
financial circumstances or ownership of
the organization that may accompany an
extension of credit?
• In a secured loan, does the collateral include
sensitive data? If so, what restrictions does
the borrower (and hence the lender) face in
monetizing that data in the event of a default
and/or liquidation, and can the lender even
foreclose on that data?
• If the lender forecloses on the customer data
as an asset, what obligations does that impute
on the lender?
• Are there limitations on what the foreclosing
entity may do with the customer data once it
is obtained?
• Will the lender be required to fund data
security maintenance as part of debtor-inpossession (DIP) or other financing?
• Has the borrower adequately maintained the
sensitive data, and if not, does the lender
need to act to protect it to: (a) avoid a lender

The cyber risks for companies that are not
overtly “tech focused” may be more difficult to
recognize, but are vital nonetheless. For example,
a trucking company may rely on its computer
systems to schedule and route deliveries. In the
event of a cyber incident, such as a ransomware
attack which freezes the company out of that
system, the company may be totally unable to
operate. Unaffected competitors will undoubtedly
pick up the slack, resulting in temporary, if not
permanent lost customers.
There is of course, no hard and fast rule for
deciding whether or not to lend to a company due
to questions regarding its cybersecurity status.
At the end of the day, a lender’s decision on
whether to proceed with a loan to a borrower with
unsatisfactory cybersecurity policies, procedures
and systems hinges on that lender’s general
tolerance for risk, and prudent lenders should
make cyber diligence a fundamental component
of their credit risk evaluation.
Cyber Diligence is a Fundamental Component
of Comprehensive Credit Evaluation
Even if cyber diligence does not raise a concern
with a potential borrower’s cybersecurity status,
the simple act of undertaking that evaluation
may reveal other credit concerns, such as
subtler managerial or operational shortcomings.
For example, cyber diligence may reveal that a
borrower’s supply chain management system is
run on antiquated hardware and software that is
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only understood by one employee - - leaving the About the authors:
company highly vulnerable in the event of the loss Erik Weinick is certified as
or misfeasance of that employee.
a Privacy and Cybersecurity
Professional (CIPP-US) by the
It is also important to remember, that just as
International Association of
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Privacy Professionals (IAPP)
check on borrowers’ collateral and financial
and co-founded the Privacy
records and controls, lenders should continue
& Cybersecurity practice
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extended. Many borrowers are already
on privacy and cybersecurity
required by regulators, vendors or customers
matters. In addition, Erik is a member of the firm’s
to provide annual reports on cybersecurity
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collateral and other financial status may
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and federal courts, regulatory authorities, and
borrower’s cybersecurity status. For example,
alternative dispute resolution tribunals.
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the loan was booked, but the CISO has since
Sherri Davidoff is the
left the borrower and not been replaced, then
CEO of LMG Security and
arguably the borrower is now more vulnerable
the co-author of "Network
to cyber incidents than it was at the onset
Forensics: Tracking Hackers
of the loan. This need not be a monumental
Through Cyberspace"
expense (which in any event would potentially
(Prentice Hall, 2012). She has
be charged to the borrower in the manner in
sixteen years of experience
which field examinations are charged), but
as a cybersecurity
can be accomplished through written audits
professional, specializing in
to which the borrower must respond, and/or
digital forensics, penetration
loan covenants and representations which the
testing and security
borrower must re-affirm at pre-determined
awareness training. She
times each year.
has authored courses for the SANS Institute and
Black Hat, and conducted security training for
Conclusion
the American Bar Association, Department of
Lenders to businesses of all sizes and types can Defense, Google, Comcast, Los Alamos National
benefit from undertaking even a minimal amount Laboratories and many others. She is also a
of cyber diligence to supplement the traditional faculty member at the Pacific Coast Banking
diligence and underwriting they undertake when School, where she teaches cybersecurity classes.
making, extending or modifying a loan. The
appropriate level of depth for such diligence
will depend upon a number of factors, including Editor's Note: On the next page are some Privacy
the size of the loan, the size, sophistication and and Cybersecurity definition of terms and
answers to FAQ's related to Cybersecurity
industry of the borrower, and ultimately, the
lender’s appetite for risk.
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Privacy & Cybersecurity: Terms and Concepts to Understand
Big Data – use of data analytics to predict, and even encourage, consumer behavior. Companies
which improperly capitalize on PII (defined below) may find themselves the subject of legal action and/
or adverse publicity, both of which can impact the company’s bottom line.
Chief Information Security Officer or CISO – an officer whose mandate is to maintain the security
and integrity of an organization’s electronic data. This position is distinct from a Chief Information
Officer or Directors of Information Technology, who are tasked with the day-to-day maintenance of an
organization’s information infrastructure.
Chief Privacy Officer or CPO – an officer whose mandate is to ensure that an organization’s use of
PII is lawful, appropriate and will not have negative consequences for the organization.
Cybersecurity - focuses on the protection of electronic data and systems so that only authorized
users have access.
Privacy – a concept distinct from cybersecurity. This focuses on (i) information privacy (a person’s
right to keep information about them private) and (ii) communications privacy (the right to privacy in
communications).
“Personally Identifiable Information” or “PII” – definitions vary, but generally regarded as a
person’s name when combined with another identifier, such as a social security number, date of birth,
bank account number or other sensitive information, such as health records.

Frequently Asked Questions
What laws or regulations govern cybersecurity? Laws and regulations concerning privacy and
cybersecurity can be found at the state and federal level, and may be specific to particular industries,
such as recent regulations issued by New York’s Department of Financial Services aimed at financial
companies and their vendors, or the widely known HIPAA laws governing patient health information
and records. Self-regulatory organizations, as well as industry associations, may issue industryspecific regulations and/or guidance.
What are some of the concerns with PII? An organization authorized to receive PII, must first and
foremost safeguard that PII, and secondly, must only utilize the PII in the ways authorized by law
or contract (which can be inferred from an organization’s “promises” to its customers, such as the
privacy policies posted to its website).
Will cyber insurance protect an organization from these dangers? While cyber insurance can be
valuable, and is highly recommended for organizations of all types and sizes, it is not a panacea. Like
all types of insurance, the extent and amount of coverage varies depending upon the policy, and some
insurers are more experienced than others when it comes to assisting their policyholders with cyber
incidents.
Can an IT director be responsible for privacy and cybersecurity? While IT directors may be wellversed and experienced with privacy and cybersecurity concerns, it is best to have a distinct CISO
and CPO, as well as the assistance of outside counsel and cybersecurity consultants for several
reasons, including: (i) not all IT professionals, as competent as they may be, are specifically trained in,
and sensitive to, privacy and cybersecurity concerns; (ii) IT professionals may have an inherent bias
and inability to objectively critique the security vulnerabilities of the very systems they built and/or
maintain; and (iii) IT professionals may not have time to adequately focus on cybersecurity as opposed
to their primary task of keeping the systems running properly.
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Avoiding a Customer Challenge – Your Team Has Identified and Verified the
Heightened Credit Risk, Even Insolvency Risk, with a Key Customer:
Steps to Move the Customer from Credit Terms to Cash
By Scott Blakeley
Blakeley LLP
Suppliers generally provide goods to consumers
via a purchase order (“PO”) or supply contract.
A PO based supply arrangement is only
contractually binding until the order is fulfilled
usually, there is no commitment or duty to
continue selling after fulfillment of the PO. This
type of relationship is beneficial to a supplier
because there are few negotiations, and the
supplier can generally get the terms it wants.
On the other hand, a supply contract based
supply arrangement involves a contractual

for its consumers. With rising speculation of
Sears’ financial peril, reflected by a 50% decline
in its stock price since last summer and a planned
closure of over 200 stores since January,
suppliers have started becoming nervous about
getting paid. Although suppliers were nervous,
many felt powerless because they were bound
by their supply contracts; however, when Sears
issued a “going concern” disclosure an official
warning that the company may run out of money
within the year in its annual report, filed March 21,

The Contractual Documents that
Govern the Trade Relationship

obligation to abide by and fulfill the terms of
the supply contract for a specific amount of
time. In contrast to the PO approach, the supply
contract approach is more involved and contains
substantive negotiations as both parties would be
binding themselves for a period of time.

2017, some suppliers believed they had enough
leverage to repudiate the contract.
One supplier, One World Technologies
Incorporated (“One World”), used this “going
concern” disclosure to threaten to cancel its
supply contract unless Sears agreed to more
stringent financing terms. Another supplier, Ideal
Industries (“Ideal”), decided to not renew its
supply contract with Sears. Moreover, because

Sears Roebuck and Company (“Sears”), a big box
retailer with over 1,000 locations, relies heavily on
supply contracts to ensure consistent inventory
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Purchase Orders
Supplying customers on a PO basis generally
carries less risk because the supplier does not
have an obligation to continue supplying past the
fulfilment of the PO Although there is no duty to
continue and the risk factor is lower, suppliers
should still be informed of the customer’s credit
risk. Suppliers who supply goods are somewhat
secured against concerns of non-payment
through the Uniform Commercial Code (“UCC”)
§2-609. UCC §2-609 outlines the right to
adequate assurance of performance and allows
an imposition of an obligation on each party to
adequately assure the other party of its ability to
perform. This requirement for assurance could be
invoked if a party has reasonable concern about
the other party’s ability to perform.

of the “going concern” disclosure, Ideal reneged
on a contractual provision which required it to
provide Transition Assistance to Sears for 6
months after expiration of the contract.
Credit Risk
When entering either arrangement on credit
terms, a supplier must be cognizant of the
inherent credit risk and remain informed of
any additional credit risk that could jeopardize
its position. To monitor additional credit risk,
a supplier can turn to customer financials,
data analytics, and social media. In addition,
suppliers should also take note of any changes
to communication patters or changes in
management as potential indicators of an
unstable company. In order to manage and
minimize the impact of credit risk, a supplier
must (1) identify the credit risk flags; (2) validate
the risk flags; and (3) act on the information to
preserve the credit value and mitigate loss.

If the supplier develops a reasonable concern of
nonpayment, then the supplier can require the
customer to adequately assure the supplier of its
ability to pay for the goods. Further, the supplier
can hold off on performance until it receives
such adequate assurance. If the customer is
unable to adequately assure the supplier (within
thirty days) of its ability to pay for the goods, the
supplier would have the legal right to repudiate
the contract. If the concern of nonpayment is in
the future, the supplier can choose to not issue
additional POs to that customer.

The complexity of identifying credit risk varies
greatly when dealing with a public company as
opposed to a private company. Identifying credit
risk in a public company customer is much easier
as they are required to make financial disclosures
on an annual and quarterly basis—these
financials can be found on the Securities and
Exchange Commission (“SEC”) website and can
help suppliers analyze trends in the customers’
financial condition, which paints a picture of their
customers’ financial future.

If the supplier has already shipped the goods
prior to determining that there is credit risk, a
supplier can still request adequate assurance
under UCC §2-609. This request for assurance
should be accompanied by contacting the

On the other hand, identifying credit risk when
it comes to private companies is much harder

Purchase
Order/Invoice

Right to Terminate
Credit Unilaterally

Suspend Delivery

No Right to
Terminate Credit
Unilaterally

UCC§2-609

Credit
Application

as most private companies are not required to
make their financial statements public. A supplier
can request, or negotiate as part of the supply
arrangement, for the customer to provide periodic
financial statements; however, a potential
customer is unlikely to oblige. In such instances,
suppliers should implement creative solutions.
Suppliers should be concerned with, amongst
other things: (1) low traffic; (2) poor presentation;
(3) departure of management; and (4) changes in
communication or payment patterns.

shipping agent and stopping the delivery until
such adequate assurances have been met. It
is imperative that delivery be stopped when
requesting adequate assurances because, in
the event of nonpayment, once the goods are
delivered, a supplier would have no recovery
except suing for breach upon nonpayment at
the expiration of the credit period. The legal
theory supporting the demand for adequate
assurance and stoppage of shipment would be
the customer’s anticipatory breach.
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Alternatively, a supplier could also include
clauses allowing it to unilaterally change credit
terms to prepayment or payment on delivery (or
its equivalent) if the supplier reasonably believes
there is a high risk of nonpayment or insolvency.
Although this contractual provision may dissuade
some potential customers, it is the most ideal
avenue for a PO based supply arrangement
because a contractual provision is easier to
enforce and defend in the court of law.

allows a supplier to terminate the contract if the
customer fails to pay within the allocated credit
terms. Moreover, a supplier can also negotiate for
the unilateral right to terminate the credit terms.
This clause would provide the supplier with the
ability, upon adequate notice (preferably 60 days),
to amend or terminate credit terms and require the
customer to provide prepayment or payment at
delivery. In addition, suppliers accepting payment
via Letters of Credit should negotiate a credit
rating trigger. This trigger would allow a supplier
to terminate/amend the contract if the issuer’s
credit rating falls below a certain threshold. To
take it a step further, suppliers can and should
also try to negotiate for the right to terminate due
to threatened insolvency.

Supply Contracts
Although supply contracts generally carry more
financial security for suppliers, they also carry
additional risk because a supplier, upon getting
wind of a customer’s potential inability to pay,

Supply
Contract

Terms &
Conditions

Customer Doesn’t
Satisfy T&C

Modify/Suspend
/Terminate

Customer Satisfies
Terms/No Relevant
T&C Clause

Sale of Goods

UCC§2-609

Sale of Services

would not be able to unilaterally terminate the
contract—generally, because termination requires
breach. Furthermore, unlike a PO based sale,
where upon getting the slightest hint of potential
financial struggles of a customer a supplier can
refuse to further supply the customer, in a supply
contract a supplier must continue supplying.
A supplier could, with reasonable grounds
for insecurity, ask for adequate assurances;
however, the supplier would not be able to stop
supplying if such adequate assurances are met.

Sears v One World Technologies
The impact of the “going concern” disclosure and
the threat of nonpayment was so large that one
supplier, One World, went so far as to demand
changes to the supply agreement and even
threatened to unilaterally cancel its contract with
Sears. One World cited the lowered credit rating
of Sears’ financing arm which provided Letters of
Credit for international shipments; however, the
lack of a credit rating trigger likely rendered this
concern unactionable.

This may not seem serious or very different
from the PO method; however, when a supplier
sells goods on 60-day credit terms and ships
goods every two weeks, a supply contract, with
a company approaching insolvency, could mean
losing revenue for 4 shipments. Although a
request for adequate assurances can potentially
mitigate this situation, a company approaching
insolvency can satisfy the adequate assurances
one day and become insolvent in the subsequent
60 days.

Additionally, One World also cited to Sears’
“going concern” disclosure stating that Sears
believed it would not survive; therefore, in
anticipation of the breach, One World should
be able to modify or terminate the contract.
Since One World did not negotiate for clauses
authorizing modification/termination in light of
threatened insolvency, One World likely does not
have the contractual right to change the contract
in light of Sears’ “going concern” disclosure.
One World’s threat to cancel its supply contract
with Sears led to Sears filing a lawsuit in the
Chancery Division of the Circuit Court of Cook
County. The lawsuit asked for declaratory relief,
stating that Sears has not breached its side of the

To shield itself from potential losses in such
situations, a supplier should negotiate for a
variety of default and termination clauses. The
payment default clause is the most common and
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What Should Suppliers Do?
• Identify and verify initial credit risk prior to
entering contract
○ If too high, do not provide credit, or
negotiate for additional credit protections
• Identify additional credit risk throughout the
contractual period
• Verify additional credit risk
• Act upon verified credit risk by evaluating exit
strategies through contract or statute
○ Provide notification to customer ASAP to
trigger any time requirements
• Include a unilateral right to modify or
terminate credit terms upon 60 days notice
○ If unable to get such terms, request
adequate assurances under UCC §2609 if there is doubt about customers’
financial future and ability to perform
• If receiving Letter of Credit, negotiate for a
credit rating trigger which would authorize
modification or termination of the credit
terms if the credit rating dropped below a
threshold

supply contract. Since filing of the lawsuit, the
two parties have reached an amicable solution;
however, terms of the resolution have not been
made public.
Sears v Ideal Industries
Amidst speculation of Sear’s demise, another
supplier, Ideal Industries, a key supplier of
Craftsman tools for Sears, decided that it would
not renew its supply contract with Sears. Sears
and Ideal were in deep discussions to renew
the supply contract which expired on April 28,
2016; however, after months of negotiations, and
alleged assurances from Ideal that it would renew
the contract, Ideal decided it was in its best
interest to not renew the contract.
Even though Ideal allegedly led Sears to believe
it wanted to renew the contract, Ideal retained
the right to withdraw from negotiations and
refuse to renew the contract. Sears is not
disputing Ideal’s right to not renew the contract;
rather, Sears is bringing a lawsuit because their
supply agreement required, upon termination
or expiration, and at the request of Sears, for
Ideal to provide Transition Assistance. Transition
Assistance required Ideal to provide goods at the
same terms for up to 6 months after expiration
or termination of the contract. Ideal stopped
providing Transition Assistance after one month
and demanded Sears sign an agreement altering
the terms if Sears wanted to keep getting
supplies. Sears brought a lawsuit against Ideal
to compel Ideal to provide Transition Assistance
until it is contractually obligated to do so.

About the Author:
Scott Blakeley is a principal
with Blakeley LLP, where he
practices creditors’ rights and
bankruptcy.
Email at: seb@blakeleyllp.com
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When a Claim Goes to Court
By Annette M. Waggoner, Executive Director
Commercial Collection Agencies of America

When a creditor places a delinquent receivable
with a certified commercial collection agency for
collection, the creditor may authorize the agency,
when necessary, to retain an attorney in the area
where the debtor is located. The attorney is
selected by the creditor and/or the agency with
a specific provision that a lawsuit will not be filed
without the creditor’s prior authorization. It is
incumbent on the creditor to determine whether
the likelihood of recovery on the claim, and the
probable amount of recovery, will justify the
time and expense of litigation. Consultation by
an agency and attorney can assist in that task.
The agency and attorney can evaluate the claim
for suit worthiness, establish the viability of
the corporate entity (and personal guarantor, if
applicable), determine if the statute of limitations
has expired, examine the risks of initiating a
law suit and discuss the willingness to defend a
counterclaim if brought against the creditor.

Most importantly, when an account is “forwarded
over a list”, coverage through a multimillion dollar
insurance program from a commercial insurer is
activated. This coverage protects the creditor on
each claim which is forwarded from theft by a law
firm. In addition to the aforementioned coverage,
most attorneys listed on a law list carry their own
malpractice policies as well. These coverages
are in addition to the surety bond coverage
that an agency is required to hold, according to
certification requirements.
Operating Guidelines
The triad of law lists, attorneys, and agencies
provides an effective method for the flow
of forwarded business, while also ensuring
that all lines of communication are open to
keep sustainability. Commercial Collection
Agencies of America’s Operative Guidelines
have been developed and adopted to provide
best practices in the forwarding and handling
of business through the triadic system. These
operating guidelines are “intended to set forth
the basic framework within which members can
conduct business guided by good practices
and mutual respect, to encourage proper and
unambiguous communication, and to foster
amicable resolution of conflicts.”1

Agencies forward claims to a network of
attorneys across the United States and abroad.
The advantage of using an agency’s network is
that attorneys receive many claims in their locale
from the agency and represent many of the
agency’s clients. A tenured, certified commercial
collection agency has long-standing relationships
with attorneys who specialize in creditors’ rights
within each state. These relationships ensure
that the attorneys handle each matter in an
expeditious manner, represent the creditors with
the utmost professionalism and provide detailed
and timely reports of progress throughout the life
of the lawsuit.

When an account is sent to an attorney, an
agency chooses an attorney in the venue in
which the debtor is located. A common question
asked by credit practitioners is why litigation is
recommended in the debtor’s state, especially
if the contractual agreement with the customer
may state other venue options. One answer lies
in the benefits afforded in the post-judgment
execution stage of litigation, which will be
addressed later in the article.

The Triadic System
Another advantage of using the network of
attorneys is that certified commercial collection
agencies utilize a law list publishing firm when
choosing counsel to represent its clients. Law
lists, as they are known, confirm that the attorney
is a member in good standing of its state bar
association, lists the areas of practice (in addition
to creditors’ rights) by the receiving attorney
firm, and also outlines the counties within the
state the law firm serves.

The Guidelines put forth that both receiving
attorneys and forwarding agencies should
uphold certain responsibilities. Furthermore, it
states that it is the duty of the forwarder (the
agency) to make available to the receiver (the
attorney) all information regarding the claim
1
Commercial Collection Agencies of America Operative
Guidelines

27

©2017 Credit Research Foundation

from the creditor. If the creditor wants the
matter reduced to judgment, the forwarding
agency should alert the creditor that testimony
may be required, answer all questions relating to
the claim, and give full support.

if the debt is collected and retained only out of
recoveries or, more commonly, non-contingent.
Non-contingent suit fees are payable in
advance by the creditor regardless of any
collection. Oftentimes, an attorney will request
a combination of both contingent and noncontingent suit fees.

Receiving attorneys are responsible for
immediately acknowledging claims received
from agencies, conducting reviews of claims and
giving feedback to the forwarder for the creditor
on each file, including a recommendation for a
lawsuit if appropriate.

The agency will communicate the amount of
court costs and attorney suit fees to the creditor.
According to the Code of Ethics of Commercial
Collection Agencies of America, “a certified
agency is required to communicate the exact
amount of the attorney fees and court costs as
stated by the attorney-not an estimate.”2 A
check for the amount of court costs and suit
fees, made payable to the attorney, is usually
sent to the agency to be forwarded to legal
counsel. Alternatively, creditors send the costs
to the agency and the agency then remits the
costs to the attorney. Some collection agencies
charge an additional administrative or service
fee if the suit is authorized. The Code states that
the amount of any such fee should be clearly
stated in the collection agency’s agreement with
the creditor.

The receiving attorneys are expected to update
the agency on status of the claim as new
information arises and, in turn, the agencies
furnish that information to their clients. The
agencies diary their file in accordance with the
timeline set out by the receiving attorney.
Certified commercial collection agencies have
dedicated personnel who act as liaisons between
clients and attorneys, whose responsibility it is
to keep the client’s credit department apprised
of all developments of the claims.
Court Costs and Suit Fees
If the creditor authorizes the filing of a lawsuit by
an attorney, the agency will inform the creditor
of the court costs and suit fees requested by the
receiving attorney, which are in addition to the
contingent collection fees.

The Litigation Process
Once litigation is commenced, the attorney will
report to the agency, and sometimes include a
copy of the summons and complaint. A logical
follow-up date is offered to allow enough time
for service of process to be completed.

Court costs are defined as the sum of money
required to cover the expenses necessary to file
all the paperwork for a lawsuit from the filing of
suit through the entry of judgment. Court costs
vary widely in different courts and different
counties and states. If there are unused court
costs at the end of the process, those costs
are refunded. If the court costs expended are
recovered from the debtor, those costs are also
remitted to the creditor. The agency normally
receives an itemization of costs expended and,
in turn, that itemization should be supplied to
the creditor.

If the debtor does not file an answer to the
complaint or does not make a formal appearance
in the case within a specified time period, the
attorney may motion the court to grant a default
judgment in favor of the creditor.
If there is an uncontested default judgment,
it usually will not be necessary to provide
witnesses to verify documents or allegations in
the complaint. In some cases, however, courts
may require a witness even in default situations.
If the claim is contested, it is usually necessary
to have one or more witnesses who are
personally familiar with the issues and can attest
to the authenticity of the documentation which
supports the claim.

Suit fees are payable to the attorneys, in addition
to their commission, for legal services rendered
on behalf of the creditor in connection with the
court action during litigation. For example, such
services as the preparation and filing of the
summons and the complaint, along with exhibits
if required.

If the debtor files a counterclaim which will
require the creditor’s defense, the attorney may
require a separate fee in addition to his/her usual
suit fees. It is not uncommon for attorneys, at
this point, to request hourly compensation.

Attorney suit fees are also charged for
appearances in court by the attorney. The
attorney fees may be contingent, charged only

2

28

Commercial Collection Agencies of America Code of Ethics

©2017 Credit Research Foundation

If the result of the litigation is a default or
summary judgment, the attorneys will perform
post-judgement execution in order to collect the
funds due the creditor. Post-judgment remedies
vary by state. In addition, property exemptions
also are different from state to state. Local
attorneys understand their particular state’s
laws, rules and procedures which produce the
most effective post-judgment collection of the
claim. The result is that the judgment creditor
avails itself of all enforcement remedies in that
geographic area.
Litigation is a slow process. While in some
instances the filing of a lawsuit may prompt the
debtor to settle the case, crowded court dockets
and tactics utilized by debtors can often delay a
judgment for many months - or even years.
While it is the attorney who is actually working
for the creditor, the forwarding agency is
expected to make certain that the creditor

understands the role of the receiving attorney. It
is ultimately the responsibility of the forwarding
agency to communicate the process to the
creditor to keep the file moving efficiently and
in a timely manner. The agency’s conduit role
educates and expedites the sometimes arduous
process.
About the Author:
Annette M. Waggoner
is the Executive Director,
Commercial Collection
Agencies of America.
She may be contacted at:
847-907-4670 office
Email her at:
awaggoner@
commercialcollectionagenciesofamerica.com
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The Platinum Standard of
Collection Agency Certification
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Named by The Credit Research Foundation as a Platinum Partner, Commercial
Collection Agencies of America is proud to offer a superior certification program
Standards of the unparalleled certification:
4 Rigorous Requirements - set by an Independent Standards Board, comprised of a cross-section of the ARM
industry, ensure agencies’ accountability and professionalism
4 Proper Bonding & Licensing - agencies are required to obtain surety bond coverage and be licensed or
registered in the cities and states in which they have offices, as required by law
4 Financial and Operational Oversight - review of trust accounts, random audits and on-going evaluations
conducted by knowledgeable industry professionals
4 Education - annual continuing education requirements strengthen members’ expertise.

Choose an agency whose certification is the prototype and standard
for third party commercial agency membership within the CRF.
For more information, please contact Executive Director,
Annette M. Waggoner at awaggoner@commercialcollectionagenciesofamerica.com or call 847-907-4670
or visit our website at www.commercialcollectionagenciesofamerica.com
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U.S. Macro Outlook: The Economy's Clock Goes Tick-Tock
After the long climb back to full employment,
the expansion is likely entering its later stages.
By Mark Zandi, Chief Economist
Moody's Analytics
stopped looking for work but say they would
take a job if they could find a suitable one—has
fallen to 8.6%. This too is below the threshold
consistent with full employment.

Moody's Analytics
U.S. Macro Forecast May 10, 2017:

The number of part-timers who want more hours
is still a bit elevated, but probably reflects the
impact of Obamacare, which encourages small
businesses to use more part-timers to avoid the
health insurance mandate. Demand for parttimers from the fast-growing gig economy may
also be a factor.

• The economy has returned to full
employment; the last time labor was fully
employed was a decade ago.
• With full employment, good things should
soon happen for many of the heretofore
financially disenfranchised.
• Wage growth has revived with the
tightening job market.
• Labor shortages are sure to get worse
as the unemployment rate continues to
decline.
• With the economy at full employment
and seeming destined to blow past it, the
current expansion is likely entering its later
stages.

Fractured politics
That it has been so long since the economy was
last at full employment helps explain our fractured
politics. For many people, the last decade has
been a financial nightmare: They haven’t been
able to work as much as they would like; their
wages have been punk; and if they didn’t lose
their homes in foreclosure like some 8 million
of their neighbors did in the crash, their home
values have yet to fully recover. The stock market
has come roaring back, but they don’t own
stocks; only about half of Americans do.

T

he U.S. economy has finally returned to full
employment. The current 4.4% unemployment
rate is well below
most estimates of
the natural rate,
including our own.
It has been a long
time in coming. The
last time labor was
fully employed was
a decade ago.

Since most people set their expectations based
on their recent
experiences,
many believe their
financial future is
a dark one. They
are upset and want
a change. What
kind of change is
not particularly
relevant, since it
is clear to them
the status quo
has failed. Thus,
President Trump.

The
underemployment
rate—a broad
measure of slack in
the job market that
also includes parttimers who would
like more hours and
those who have

Whither wages?
The good news
is that with full
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employment good
things should soon
happen for many
of the heretofore
financially
disenfranchised.
Indeed, wage
growth has revived
with the tightening
job market.
Average hourly
earnings, which
were stuck growing
at close to a 2%
pace for most of
the expansion—
about the rate of
inflation—are now
closer to a 3%
growth rate.

this expansion.
Productivity gains
are expected
to improve, as
the post-crisis
weights on
productivity lift,
but this is still
very much a
forecast.
Wage growth
may also be
held back by
the aging of the
population. Older
workers tend to
get smaller pay
increases, in part
because they
are reluctant to
switch jobs, and employers know it. According
to ADP payroll records, wages of workers who
have been employed in the same job during the
past year have increased by just over 4% through
the first quarter of 2017. But younger millennials
have enjoyed a 7% wage increase, while older
baby boomers have seen only a 2% gain. With the
boomers staying on the job longer, the share of
older workers in the workforce is quickly rising,
likely constraining overall wage growth.

The pickup in hourly earnings growth happened
almost on cue as unemployment began to
approach the natural rate a couple of years ago.
Other wage measures tell a similar story. Wage
and compensation growth as measured by the
employment cost index, which accounts for the
changing mix of workers on measured wages,
has come back to life. The Atlanta Fed’s wage
tracker, which tracks pay increases for the
same workers over time and thus also sidesteps
measurement issues caused by the changing mix
of workers, has also definitively accelerated.

Businesses’ big problem
A full-employment economy feels great after
years of high unemployment, but for businesses
it means an increasingly difficult time finding
qualified workers. This is already a problem given
the near record number of open job positions;
almost one-third of small businesses say they
have at least one open position. One-fifth of
respondents to the Moody’s Analytics weekly
business survey say a lack of labor is their
biggest problem, with only regulatory and legal
issues polling higher.

Although wage growth is accelerating, it is still
subpar by historical standards. During the last
expansion, growth topped out well over 3%, and
closer to 4% by some measures. There is an
argument that this may signal that the natural
rate is lower than is commonly thought and thus
the economy has actually yet to achieve full
employment.
Perhaps. But more likely it reflects the lagged
relationship between a tightening labor market
and wage growth. Given how long it has been
since employees have had the upper hand in
negotiations with their employers, it will take
more time for labor to feel emboldened enough to
demand bigger pay increases.

Labor shortages are sure to get much worse.
The economy is generating almost 200,000 jobs
per month, a prodigious number. It is more than
double the rate of the growth in the labor force.
At this pace, the unemployment rate is set to
decline by more than half a percentage point
annually. A sub-4% unemployment rate a year
or two from now seems very plausible. The last
time unemployment got this low was only briefly
during the internet-fueled boom times of the late
1990s.

Downshifted productivity
Or, wage growth might not return to the pace
enjoyed in previous good times. Real wage growth
is ultimately tied to productivity growth, and
productivity growth has downshifted. In the last
expansion, productivity growth was well over 2%
per annum; it has been closer to 1% so far during

Even this assumes that immigration (legal and
undocumented) to the U.S. will continue at the
recent pace of nearly 1 million per year. With
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the boomers
retiring, the
nation’s workingage population
growth will
come to a virtual
standstill without
the same level of
immigration.

expansion is
likely entering
its later stages.
An overheating
economy, where
tight labor
markets result
in significant
wage and price
pressures, has
been a necessary
condition for all
past recessions.
Not that the
current economy
is overheating,
but all the trend
lines suggest that
it is headed in
that direction.

However,
maintaining
immigration
seems a stretch
given the Trump
administration’s
very hard line
on immigrants.
In his first 100
days in office, the
president attempted to ban travel to the U.S. from
various Muslim nations more than once, he signed
executive orders to re-evaluate the H-1B visa
program and to get tough with sanctuary cities,
and he directed the immigration services to hit
hard at the undocumented. When he was in the
Senate, Trump’s Attorney General Jeff Sessions
almost single-handedly undermined the 2013
immigration reform legislation that would have,
among other things, allowed more immigrants into
the country.

Of course, the Federal Reserve will work to
forestall overheating. Policymakers have made
it clear they plan to steadily normalize monetary
policy. According to their projections, this means
two more 25-basis point rate hikes this year,
three or four hikes next year, and another three
or four in 2019. If everything sticks to script, the
federal funds rate will be at its estimated longrun equilibrium rate of 3% by the end of the
decade. Policymakers also appear to be gearing
up to begin steadily winding down the Fed’s
outsized balance sheet, by allowing the Treasury
and mortgage-backed securities that it owns to
mature and prepay.

Labor shortages have already begun to impede
growth. This is clearest in the homebuilding
industry. Single-family homes, particularly lowerpriced starter homes in the faster-growing South
and West, aren’t getting built because there
simply aren’t enough workers to build them.
The vacancy rate across the housing stock is
already at a 30-year low, and sure to fall further
given the still wide
gap between new
housing supply and
demand. In times
past, immigrants
likely would have
filled these open
construction jobs
and the homes
would have gotten
built.

While this all seems reasonable on paper,
history suggests that it will be difficult to pull
off. The Fed is invariably too slow to head off
developing wage and price pressures, forcing it
to play catch-up,
and ultimately
overdoing the
rate hikes.
Unemployment
begins to rise,
and something
happens: Once
unemployment
rises by more
than 35 basis
points, a recession
invariably ensues.

Clock begins
ticking
With the economy
at full employment
and seeming
destined to blow
past it, the current

The presumption
is that a jump in
unemployment
spooks consumers
who pull back on
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About the author:
Mark M. Zandi is chief
economist of Moody’s
Analytics, where he directs
economic research. Moody’s
Analytics, a subsidiary of
Moody’s Corp., is a provider of
economic research, data and
analytical tools.
He is a co-founder of Economy.com, which
Moody’s purchased in 2005.
Dr. Zandi conducts regular briefings on
the economy for corporate boards, trade
associations, and policymakers at all levels. He is
often quoted in national and global publications
and interviewed by major news media outlets, and
is a frequent guest on CNBC, NPR, CNN, Meet the
Press, and various other national networks and
news programs.

spending, causing businesses to curtail hiring,
and jump-starting a negative, self-reinforcing
cycle.
With a 4% unemployment rate in sight, and the
natural rate estimated to be closer to 5%, it would
seem self-evident that unemployment will rise
by at least 35 basis points at some point in the
next few years. The clock has thus begun to tick
on this expansion. Hopefully, the nation’s politics
will have sufficiently healed by the time the clock
stops once again.

34

©2017 Credit Research Foundation

Please
visit us at
EXPO
Booth
65 #23

MAR

2015

APR

MAY

2015

JUN

2015

JUL

2015

AUG

2015

AUG

2015

OCT

2015

NOV

2015

CURRENT

2015

2015

Deliquency Risk

Total

Low

3,455

1,678

70

100

9,455

Moderate

2,957

200

45

100

1,244

25

-

250

100

375

100

100

100

100

400

8,766

1,965

475

400

High

Low Risk 100

90

Undetermined

80
70
60
50

Moderate

Low

3,455

1,678

Moderate

2,957

200

30
20
10
High Risk

0

JAN

2015

FEB

2015

MAR

2015

APR

2015

MAY

2015

JUN

2015

High

Undetermined

Next-Generation Risk Intelligence

12,540 Delique

Low

40

Failure Risk

Failure Risk

A DataA Growthlinquency
Moderate
High
Undetermined
Inspired
Decision
Credit
lets you access the most
comprehensive, reliable
credit data in the world more efficiently than ever before,Inspired Team
Risk

JUL

2015

AUG
25

2015

AUG

2015

100

D&B Credit lets you access the most comprehensive,
reliable credit data in the
world more efficiently
Total
8,766
than ever before, so you have more time to invest
in the relationships that matter most. The ones with
customers…and the ones with your colleagues.
Start your free trial now at DNB.com/NextGen

OCT

-

2015

100
1,965

© Dun & Bradstreet, Inc. 2017. All rights reserved.

35

©2017 Credit Research Foundation

N

2

www.cstcoinc.com

For 90 years, CST Company has provided the
services you need for efficient credit operations.
• Pre-collection services
• First Party Outsourcing
• Marginal Accounts Registry
• Full service collections
• Bankruptcy Monitoring Service

As we celebrate our 90th year as
Your Key to Collections we want
to give you a sweet and sassy treat
from Kentucky’s famous Bourbon Trail.
Come visit with us in booth #49 at the
CRF convention to enjoy a chocolate
Bourbon Ball made with Woodford
Reserve Bourbon.

2007 Lake Point Way, Louisville, KY 40223 Phone: 800-626-5873
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Electronic Payment Adoption Benchmark:
Results of a Recent CRF Survey
By Matthew W. Skudera
CRF Vice President of Research and Education
The Credit Research Foundation, in conjunction
with NACHA, conducted a survey to identify
electronic payment activity, perceptions, and
needs for Business-to-Business payments.
The survey spanned across a spectrum of
credit professionals from both large and small
organizations as measured by sales, customer
volume and the number of payments processed
annually. Both the mix and number of respondents
to the survey questions indicate there are clear
opportunities in the future for the practice
of processing electronic payments. The data
provides several obvious observations, as well
as several subtle (but significant) trends in
the marketplace that will be discussed in this
document.

movement from check payments to electronic
payments.
This movement can be attributed to three primary
factors:
• Internal push within the organization for
greater efficiency
• Technical improvements in the marketplace
that allow for greater ease of application
• Customer demand that is pushing the
industry for change based on their payment
preference
These three primary drivers all speak to greater
operational efficiencies, speed of application,
human capital gains and the economics of task
performance.

The survey
Fig 1 Payment Mix: Check, ACH Credit, ACH Debit,
includes a balance
It is interesting
Credit Card, Debit Card, Wire, Cash
of organizations
to note that,
that range in
regardless
70%
sales from less
of market
60%
than $50 million
conditions,
50%
to greater than
more than 68%
40%
$5 billion. These
of respondents
30%
same firms, from
indicate their
various industries, 20%
desire to receive
10%
average
payments via
0%
approximately
ACH credit. This
Check
ACH credit ACH debit Credit card Debit card
Wire
Cash
2,500 customers
is followed by
and process a
2014
2017
2020
traditional checks
range of payments
(12.6%) and wire
from less than
transfers (7.9%).
10,000 (29%) to over 100,000 (23%) per annum.
In addition to the method of payment, over half
of all respondents who receive international
payments expect their operation to increase the
total number of international payments they are
required to apply.

Respondents clearly indicate that a meaningful
change is occurring in the customer payment
process, with a forecasted reduction in checks
that will be processed 3 years from now (Figure
1). As a matter of fact, the decline has started
and is expected to continue. Considering a 19%
reduction over a 6-year period and the millions
of payments that are made, this results in a
very significant process change for the credit
professional. This change, as indicated below,
is being replaced by two alternative payment
methods: ACH credit payments (21% increase)
and the use of purchasing cards (5% increase).
Each of these is absorbing the slack in the

Challenges in the Market
This movement in payment dynamics comes
at a cost. While the opportunity for increased
efficiencies is real, it requires the ability to
seamlessly receive all aspects of the payment
process electronically. This ultimately includes
the remittance advice detail required to apply
said payments. Respondents indicate that a
typical operation receives payment detail through
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a multi-channel process that includes
bank transmissions, customer online
portals and email, as well as other
traditional methods such as fax, mail
and telephone. Figure 2 indicates the
remittance receipt type as indicated by
the survey respondents.

Fig 2
Other
8%
Free From Text
11%

The multi avenues of receipt and the
quality of the remittance data further
complicate the application process.
The quality of the data can result in
inefficiencies and, in some cases, may
reduce an organization’s ability to reach
peak performance in an automated
state.
Figure 3 indicates that 68% of
respondents can apply slightly less
than 60% of their receivables in an
automated state, and less than 6%
can achieve over 91% of cash applied
in an automated fashion. Clearly with
the movement to a more electronic
environment, there lies a greater
opportunity for straight through
processing in auto cash application
and the possibility to achieve greater
operating results.

EDI
26%

BAI/BAI2

PDF
31%

Fig 3

Excel

9%

15%

What percentage of your payment remittance advices
flow through your system and are posted automatically,
such that cash can be applied, and invoices can be
closed, without any manual intervention?

81-100%

19.1

61-80%

13.5

41-60%
21-40%

91-100% = 5.6%

11.9
4.8

67.5% have less than 60% auto-post

50.8
0-20%
The challenges that exist for today’s
credit professionals reside around both
0
10
20
30
40
50
60
technology and customer performance:
Percentage Auto-Posting of Remittance Advices
• Over 50% of all respondents
indicate the failure of their inhouse technology to support their cash
So, what makes this actionable in the customer/
application goals.
vendor partnership?
• The customers’ inability to send correct/
• The first best practice is to simply ask
readable data is a major roadblock (59%)
for the change to electronic payments.
which inhibits advancement of the desired
Respondents of the survey reported a 30%+
objective of 100% auto cash application.
increase in electronic payment activity
just by asking for the change. Again, the
Drivers to Onboarding Success
mutually beneficial benefits drive the
The movement to onboarding electronic
partnership and success.
payments requires both the customer’s
• The survey also indicated a positive
willingness to make payments electronically and
outcome when the request to move to
the vendor’s openness to accept said payments.
electronic payments was negotiated with
The partnering in this process provides value
the customer. In a small percentage (9%)
to both sides of the equation in both process
there was an incentive offered to make the
efficiency and the cost to serve. It is very
change from check payments to electronic
common for the partnership to see measurable
payments. The two incentives that rose
economic advantages that can be highlighted to
to the top were: a change to the payment
senior management. These advantages include:
terms and a payment discount above what
reduction in processing costs, bank fees, FTE
was being offered under the paper check
processing requirements and data accuracy.
scenario.
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The move to electronic payments continues to
grow and is expected to return a positive yield
in both efficiency and costs as reported by
survey respondents. The adoption and support
is expected to grow to approximately 70% over
the next several years with ACH indicated as the
primary source of receiving electronic payments.
In 2020, it is expected that ACH will, for the first
time, exceed the number of paper checks in
the payment network. The change will happen
through organic growth and process efficiencies
that naturally drive its adoption.
In support of the subject and for members to gain
further insight, the Credit Research Foundation
has developed an online class: Electronic
Payments.
This course provides participants with an
understanding and insight into the techniques
and practices associated with the use of

electronic payments as a driver for efficiency,
consistency and straight through processing
in the cash application practice. The course is
designed to indoctrinate credit professionals with
the latest information on the use of electronic/
ACH payments and best practices in the change
management associated with the reduction of
paper checks in a credit operation. This course
will benefit members regardless of your:
• current automation status
• electronic payment life cycle status
• efforts thus far to onboard customers in the
change from manual to electronic payments
The course consists of approximately 2.5 hours of
presentation material and content.
The Credit Research Foundation and NACHA will
continue to address this topic with additional
educational material.

COME VISIT US AT THE

THE VISION TO SEE
WHAT’S AHEAD

CRF FORUM
& EXPO!
BOOTH
#38

Give your company a
competitive advantage
with CreditPoint Software!
• Credit Risk Analysis
• Business Ratings & Financials
• Online Credit Application
• Collections & Disputes/Deductions
• Business Intelligence
• Order Hold Management

Be sure to leave your
business card for
a chance to win a
Google Home!
918-376-9440 • sales@creditpointsoftware.com • www.creditpointsoftware.com
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“ We appreciate the
organized way we are
able to connect with other
creditors to share/obtain
information on common
customers through the
Credit2B platform.”
DEBORAH MCGHEE
Director of Credit, Revlon

“Credit2B cost effectively
delivers an online credit
app platform that gives us
all the information needed
for a decision in one place.
Their solution transformed
our multi-day manual
process to literally hours.”
MICHAEL PETTYJOHN
Dir., Customer Financial Services, Danone

“Credit2B’s full product
suite drives our workflow;
from customer online
applications, to auto credit
limits from comprehensive
information, to alerts and
analyst insights.”
ROCCO D’ANDRAIA
Head of Finance, Melissa & Doug

Customer Onboarding • Risk Protection • Analytics • Benchmarks
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Small Business Payments Toolkit –
A Free, Informative Resource
The Credit Research Foundation, which has
partnered with the Business Payments Coalition
to encourage electronic payments by and
between all businesses (large and small), is proud
to share the latest update to the “Small Business
Payments Toolkit” (available here as a free
download).

additional resources/links that provide thought
leadership in the electronic payment landscape.
It isn’t just for small businesses! Corporations
that want to motivate their smaller trading
partners to give up checks, small business
bankers, financial advisors and anyone else
interested in learning more about B2B payments
and/or helping small businesses improve their
payment processing will find this toolkit helpful.

The Business Payments Coalition recently
released the 3rd version of this document to
encourage the adoption of electronic businessto-business (B2B) payments by small businesses.
This is driven by the fact that checks continue
to be the preferred method for small businesses
to make B2B payments. The toolkit offers
an alternative payment option that provides
efficiencies to the expensive, labor-intensive
and fraud prone traditional check process. It
educates all businesses on the benefits of using
electronic payment types, such as Automated
Clearing House credits and debits, wire transfers,
and credit and debit cards instead of writing
checks. It offers tips on working directly with
bankers and provides small business “need-toknow” information in order to get started making
and receiving electronic payments.

Inside you will find:
• Same Day ACH: An Important New
Payments Tool for Small Businesses
• Hot Topics in Payments Fraud (roundup of
latest fraud scams and threats)
• Self-Assessment Quiz so small businesses
can test how ready they are for electronic
payments
• Updated content on Online and Mobile
Payment Alternatives
• New links in the extensive Resources section
The Business Payments Coalition is a group of
payments industry participants that conduct
volunteer work to fulfill their mission of increasing
the efficiency of B2B payments and promoting
straight-through-processing. New members are
always welcome!

The Toolkit provides practical information on
how to avoid losses due to payment fraud, and

42

©2017 Credit Research Foundation

CRF Shared Services Discussion Group
The Trend Continues to Grow
• Shared Services—Making Sense of What
Works in the Order-to-Cash Cycle
• KPIs, SLAs and Benchmarking—Criticality
in a Shared Services/GBS Environment
• The Advent and Next Phase for Shared
Services — Digitalization, Robotics and
Artificial Intelligence
• The RFP Process, Contract Negotiating
and Contract Renewals; Governance and
Transition Management

The Credit Research Foundation recently
conducted its second SHARED SERVICES
DISCUSSION GROUP MEETING on May 15-16 at
the Chicago O’Hare Marriott. With approximately
50 total participants involved, the general
feedback from those in attendance was extremely
positive. The meeting group dinner was hosted by
AG Adjustments (Marc and Bob Gerstel) and the
meeting itself was sponsored by IAB LLC (Ham
Potter and Ken Green) – two Platinum Partners of
the Foundation.

The CRF Team wishes to thank our sponsor and
host, our talented presenters, and of course our
participants for making this SECOND SESSION a
rewarding event.

The audience was privy to presentations and
discussions lead by senior members of CEB/
Gartner, Hackett Group (who provided two
speakers) and Accenture. The topics that the
respective practice leaders delivered and
extensively covered were:

SHARING KNOWLEDGE - Participants in the CRF Shared Services Meeting
learn about and share their knowledge of concepts relating to shared services
operations.
Photo by Matt Skudera

43

©2017 Credit Research Foundation

Ofﬁces Nationwide to Service Your Needs

44

©2017 Credit Research Foundation

So… Your Debtor Has Filed a Countersuit
By ABC-Amega Inc
You’ve decided to sue a debtor for an unpaid
collection account, you’ve gone through all
the steps and it appears that filing a lawsuit is
a good option. You think all is going to unfold
without much issue, but then the debtor files a
countersuit against your company. What does this
mean for your company, and what should you do?
Here is an overview of the countersuit process.

Judgment will likely be entered against your
company for the full amount requested by the
debtor.
How much do countersuits cost?
When you decide to file a suit against a U.S.
debtor whose account you have placed with a
collection agency, the agency’s affiliate attorney
typically quotes an amount of money sufficient
to cover court costs – filing fees, process server
fees, writ of garnishment, etc. You will also be
quoted a suit fee, which is generally 10% in the
United States. The suit fee may be partially or
fully contingent upon collection.

What is a countersuit?
It's a lawsuit filed by a debtor against a creditor
in direct response to a suit brought against the
debtor by that creditor. The countersuit asserts
an independent Cause of Action in favor of the
defendant (debtor).

These fees relate to handling your claim against
the debtor. They do not cover an attorney’s fee
for the defense of a countersuit. In the United
States, while countersuits are heard concurrently
with the initial lawsuit, they are considered
separate actions. Attorneys charge separately for
their defense at hourly rates ranging from $200
to $700.

It’s important to note that, in many jurisdictions
of the United States, the word countersuit and
counterclaim are synonymous. However, in some
jurisdictions, a counterclaim is merely an answer
or denial of the plaintiff's (creditor’s) allegation.
Therefore, if you are told a counterclaim has been
filed, clarify its meaning immediately.
While some countersuits simply seek declaratory
relief from your claim, most also seek a monetary
award. They are often based on a tort, a civil
wrong for which the court will provide a remedy
in the form of punitive damages. Torts address
negligent acts or omissions independent of
contracts.

Sometimes the cost of defense against a
countersuit may be fully or partially covered by
your liability insurance.
Should I forego filing suit since the debtor
might file a countersuit?

Be aware that, in some cases, an unscrupulous
debtor may fabricate a spurious countersuit
simply as a defense tactic in the hope that it will
cause you to drop your claim against him.
How should you respond when a countersuit is
filed?
Once you are notified of a countersuit, you have
several options. You can choose to have the
attorney who originally filed your suit against the
debtor defend you in the countersuit. You can
hire a second attorney to handle the countersuit
separately. Or, you can instruct your original
attorney to seek a mutual dismissal of both cases.
In this last instance, you must be prepared to
defend if the debtor refuses a mutual dismissal.
An option you do not have is to ignore the
countersuit – a mistake sometimes made to the
ultimate regret of the creditor. If you don’t defend
against a countersuit by the deadline given, a
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If you know your case against a debtor is sound,
there are no valid disputes, the debtor is in
business, and the matter economically justifies
legal action, don’t be intimidated by the threat
of a countersuit. Less than 10% of all collection
lawsuits result in a countersuit.
This information is provided by ABC-Amega Inc.
and is not intended to be legal advice and is not
a substitute for competent legal advice on the
referenced subject.
About ABC-Amega:
Founded in 1929 as The American Bureau
of Collections, ABC-Amega is a commercial
collections agency specializing in global debt
collection and accounts receivable management
solutions.
For additional information, please contact info@
abc-amega.com or visit www.abc-amega.com.
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Making good on the promise
Successful business relationships come down to keeping promises.
ABC-Amega works with clients to make good on the debts they’re owed
- demonstrating our own pledge of effective partnership along the way.

Third-party commercial
debt collection

First-party accounts
receivable managment /
collections outsourcing

Credit and accounts
receivable education
and training

Industry credit
group services

ABC-Amega is proudly certified by the CLLA/IACC and the CCA of A, and is a long-time CRF Platinum Partner.

800.732.0206 | info@abc-amega.com
ABC-AMEGA.COM
46

©2017 Credit Research Foundation

CRF RELEASES NEW BOOK!!!!!
CRF Members should be on the lookout for the
arrival of their complimentary copy of this very
timely and relevant publication that was coauthored by six members of our community.
The book, entitled Financial Shared Services:
Focus on Credit
and Accounts
Receivable;
Insights
from Leading
Practitioners,
comes on the heels
of the recently
conducted CRF
SHARED SERVICES
DISCUSSION
GROUP meeting
held on May 15-16,
and featured content
from The Hackett
Group, Gartner and
Accenture, as well
as CRF’s acclaimed
Open Forum
discussion amongst
participants.

overarching look at Shared Services within our
discipline. It walks the reader through a series
of important topics: everything from how we got
there to key considerations, design, operative
processes, contracting, metrics and more –
concluding with
a walk thru and
sharing of one
contributor’s
experiences in the
metamorphosis of
their organization’s
journey.
CRF is very pleased
to deliver this
insightful study to
its membership.
Regardless of
how your team
is organized
or constituted,
extracts from the
discovery of what is
contemporary and
clearly leading edge
in the discipline are applicable universally, and the
knowledge of ‘opportunity’ is always rewarding.

This body of work is an amazing example of a
well-developed, executed and collaborative effort
by the Foundation and its membership. Four of
the six contributing authors were your peers –
practitioners. The team was then rounded out
by Steve Isberg (CRF’s Senior Research Fellow)
and our own Matt Skudera. The product is an

On behalf of our members, CRF takes the liberty
of expressing gratitude and appreciation to the
TEAM that drove and delivered this outcome.
Congratulations to all!
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A More Powerful Alternative
to Traditional Credit
and Collections
Thinking

If you’re not using Ansonia’s innovative portfolio intelligence products, you’re
falling behind.
No longer do you have to waste time logging onto several different systems to pull business
credit reports, perform time-consuming A/R Portfolio Analysis, gather stale data from other
credit reporting companies, and manually monitor collections.
Ansonia’s fully-automated at-your-fingertips products streamline your processes and
save you precious time and resources.
Get new insights, quickly uncover previously hidden data, and see portfolio histories, trends,
and metrics. And now with the acquisition of Gallium Technologies,
you can take advantage of greater efficiency, improved cash flow
and lower labor costs in your collections processes as well.
Don’t overlook the potential Ansonia can bring to your business.
It’s time to switch.

Bill Weiss • bweiss@ansoniacreditdata.com
Direct: 360.386.1092 (phone/fax), Toll Free: 855-267-6642, ext. 102
www.ansoniacreditdata.com
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Don’t waste another day
with your inefficient manual
invoice-to-cash process.
Reduce DSO and save money when you seamlessly automate your invoicing,
payment and cash application with Quantum, the Billtrust Payment Cycle
Management solution.
Billtrust is the leader in invoice-to-cash solutions. Our electronic presentment and
payment solutions have been proven to:

-35%

Increase your
cash flow

Save up to 35%
on print invoicing

Improve customer
satisfaction rates

Reduce DSO by
3 to 9 days,
sometimes more

Remove data entry
errors and billing
complaints

Increase savings
with electronic
invoice and
payment options

“

“Billtrust has accelerated our invoice-to-cash cycle. Their technology has improved our
ability to secure customer payments faster, giving us an additional $2M in cash flow
each month, and reduced our DSO by 3 days.”
— VP Credit & Collections | ThyssenKrupp

Give yourself the competitive edge with Quantum, the Billtrust
Payment Cycle Management solution. Get the flexibility,
efficiency and scalability you need to take your business further.
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To learn more and request a FREE Demo:

www.billtrust.com | 888-580-2455
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Highlights from the 2016 Federal Reserve
Payments Study Summary Report
A Synopsis Edited by Mary Hughes
Payments, Standards and Outreach Group
Federal Reserve Bank of Minneapolis
• The 2016 Check Sample Survey was
conducted to estimate the distribution of
checks by counterparty and purpose for
calendar year 2015.

The Federal Reserve Payments Study 2016 is the
sixth in a series of triennial studies conducted
since 2001 by the Federal Reserve System to
estimate aggregate trends in noncash payments in
the United States. The study was a collaborative
effort by staff members at the Federal Reserve
Bank of Atlanta and the Federal Reserve Board
to track and document developments in the
U.S. payments system through the collection
of quantitative survey data. The release of the
newest Federal Reserve Payments Study is highly
anticipated because it is the leading reliable
source for U.S. payment trends.

Statistical analysis was performed on individual
organizational survey response data collected
in the three surveys cited above. Aggregate
estimates covering the entire year of 2015 were
developed. However, individual data is kept
confidential.
What payments are covered in the study?
The 2016 study covers the total number and
value of all noncash payments estimated to
have been made in 2015 by U.S. consumers,
businesses (including for-profit and not-forprofit enterprises), and federal, state and local
government agencies. All payments included in
the study were initiated from accounts domiciled
in the U.S.

The Federal Reserve System appreciates the
efforts of survey respondents who provided
the information summarized in this report. This
information enables policymakers, the payments
industry, and the public to better understand
payment trends and informs strategies to
foster further improvements in the payments
infrastructure.

What’s included in “noncash payments”?
The study focuses on noncash payments, which
includes the following payment types:

Survey Methodology
The 2016 study consisted of a suite of three
survey efforts:
• The 2016 Depository and Financial Institutions
Payments Survey1 collected the number and
value of noncash payments, cash withdrawals
and deposits that posted to customer
accounts, and unauthorized transactions
(third-party fraud) that took place during
calendar year 2015 from a representative
sample of commercial banks, savings
institutions and credit unions.
• The eighteen different 2016 Networks,
Processors, and Issuers Payments Surveys
collected the number and value of electronic
payments, as well as fraud in the United States
for calendar year 2015. All four of the general
purpose card networks (Visa, MasterCard,
Discover and American Express) participated.

•

Credit cards - including both general purpose
& private label.

•

Debit cards - including both non-prepaid
(which refers to general purpose network
debit cards linked to a checking account) and
prepaid debit cards (which includes general
purpose, private-label and electronic benefit
transfer cards that are government issued).

• ACH debit transfers – in which the payee’s
depository institution initiated the transfer.
ACH debit transfers are payments for which
the payee’s depository institution “pulls”
funds from the payer’s depository institution,
such as an insurance or mortgage payment
drawn from an individual’s account on a
prearranged, recurring basis.

1
A nationally representative, stratified random sample of 3,800 depository institutions, including some credit card
banks, in the United States was drawn. The largest depository institutions were sampled at a higher rate in an effort to count
as many transactions as possible and reduce the error introduced by the estimation process. The sample included commercial
banks, savings institutions, and credit unions. About 1,384 depository institutions provided data for the survey.
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• ACH credit transfers – in which the payer’s
depository institution initiates the transfer.
ACH credit transfers are payments for which
the payer’s depository institution “pushes”
funds to the payee’s depository institution,
such as direct-deposit payroll payments from
the employer to the employee being paid.

In addition, separate reports with the overall
findings, an in-depth analysis on payment fraud
(including fraud rates and trends by credit cards,
debit cards, prepaid cards, ACH and check), more
use case analyses, the Check Sample Survey and
a summary of the data collection process will be
released as available.

• Checks paid - includes all checks drawn on
accounts at insured depository institutions.

In recognition that the U.S. payment system is
evolving rapidly, an additional, important new
effort starting in 2017 will be annual update
surveys. An update and data release will be
issued in December 2017 (reporting 2016 annual
data) and in December 2018 (reporting 2017
annual data). For more information, see the
Federal Reserve Payments Study web page at:
www.federalreserve.gov/paymentsystems/frpayments-study.htm

• Checks written - includes checks plus checks
converted to ACH payments.
Excluded are virtual currencies, wire transfers
and cash. However, the study does provide
estimates of activities related to certain cash
payments, such as automated teller machine
(ATM) cash withdrawals.

What Overall Trends Does the 2016 Study
Reveal?
Payment instrument choice is a function of
various factors, including changes in wealth
and income, shopping behavior (e.g., growth in
e-commerce purchases means more usage of
cards), incentives that reward usage of certain
payment types (e.g., usage of credit cards to earn
rewards or miles), replacement of cash payments,
generational differences in payment preferences
and many other influencing factors.

Publication of Reports and Data from the
Study
At the time this article was written, only the
summary data were available. The detailed
report and full data are set to be released later
on the Board of Governors website at: https://
www.frbservices.org/communications/payment_
system_research.html
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Taken together, debit cards (including prepaid
and non-prepaid cards), credit cards, ACH
credit transfers, ACH debit transfers, and
checks compose a core set of noncash payment
types commonly used today by consumers
and businesses in the United States. These
core noncash payment types are used both in
traditional ways, such as in-person purchases,
payroll deposits, and bill payments, and in
relatively new ways, such as mobile payments,
e-commerce payments, and online bill payments.

up 6.9 billion or $0.61 trillion since 2012. Credit
card payments grew at an annual rate of 8.0% by
number or 7.4% by value from 2012 to 2015, the
largest growth rates among the payment types
considered. Credit cards showed the largest
growth rate in number of payments and most of
that growth was from general-purpose cards. In
fact, credit card payments showed their highest
three-year growth since 2000.

ACH: The Workhorse of U.S. Payments
The ACH system is used for a variety of funds
The distribution of noncash payments in 2015 is
transfers, most of which are payments between
the outcome of many decades of change. Much
consumers and businesses. The ACH includes
of the transformation of the noncash payments
both credit transfers and debit transfers. As noted
system is due to the migration from a system
above, ACH credit transfers are payments for
dominated by checks (in terms of both number
which the payer’s depository institution “pushes”
and value) to one dominated by cards (by number) funds to the payee’s depository institution,
and ACH payments (by value). The diagram on
such as direct-deposit payroll payments. ACH
the previous page tracks the changes that have
debit transfers are payments for which the
occurred in the new millennium. Just over a
payee’s depository institution “pulls” funds from
decade ago, checks were the predominant type
the payer’s depository institution, such as an
of noncash payment in the United States. First
insurance or mortgage payment drawn from an
non-prepaid debit cards and then credit cards
individual’s account on a prearranged basis.
overtook checks. Then, in 2015, ACH payments
(debits and credits combined) exceeded the
The number of total ACH payments is estimated
number of checks written.
to have grown to 23.5 billion in 2015 with a value
Cards: Americans Love Their Plastic
Card payments, including debit and credit card
payments, grew to 103.3 billion with a value of
$5.72 trillion in 2015. This represented growth of
19.9 billion payments or $1.07 trillion since 2012.
Card payments grew at an annual rate of 7.4% by
number or 7.1% by value from 2012 to 2015. In
2015, the number of card payments comprised
over two-thirds of all noncash payments.
Debit Card Trends
The number of debit card payments (including
payments with prepaid and non-prepaid cards)
grew to 69.5 billion in 2015 with a value of $2.56
trillion, up 13.0 billion or $0.46 trillion since
2012. Debit cards showed the largest increase
in number of payments among the payment
types considered. Debit card payments grew
at an annual rate of 7.1% by number or 6.8% by
value from 2012 to 2015, with most of the growth
occurring in non-prepaid debit card payments
(i.e., debit cards tied to checking accounts). The
number of payments with non-prepaid debit
cards in 2015 accounted for nearly 60% of card
payments and over 40% of all core noncash
payments.
Credit Card Trends
The number of credit card payments reached
33.8 billion in 2015 with a value of $3.16 trillion,

of $145.30 trillion, up 3.1 billion by number or
$16.29 trillion since 2012. Total ACH payments are
estimated to have grown at an annual rate of 4.9%
by number or 4.0% by value since 2012.
Checks: Breaking Up is Hard to Do!
Many Americans rely on their checks, so checks
continue to be a mainstay of the U.S. payments
system. While checks start out as paper, since the
Check 21 law went into effect in late 2004, check
clearing has been adapting and changing. Checks
are now effectively all processed electronically
once they enter the banking system at the bank
of first deposit. And, checks are increasingly
being scanned and deposited electronically
by businesses, via remote deposit capture or
accounting applications, and by individual payees
using mobile devices.
In 2015 the number of check payments fell to
17.3 billion with a value of $26.83 trillion, down
2.5 billion or $0.38 trillion since 2012. Check
payments fell at an annual rate of 4.4% by number
or 0.5% by value from 2012 to 2015. The decline of
checks over the period was slower than previous
studies had shown for prior periods since 2003.
Use of checks by number peaked in the mid1990s.
The five previous triennial Federal Reserve
payments studies showed a persistent decline in
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check payments, with declines accelerating in
more recent study periods. Notable in the data
for the most recent study, however, is that the
long slide of check payments appears to have
tapered off somewhat, with the annual rate of
decline by number dropping to 4.4% from 2012
to 2015 compared with 6.2% from 2000 to 2012.
The annual number of check payments declined
by 0.8 billion per year since 2012, in contrast to
the 2000 – 2012 period when check payments

were estimated to have declined by about 1.9
billion per year.

The chart below shows the total checks written by
volume from one party to another. From 2006 to
2015, the biggest decline (-48.2%) was posted in

the consumer-to-business segment (i.e., checks
written by consumer to businesses). One could
speculate that this is due to the growing

Who Is Writing All These Checks?
In 2006 there were 33.1 billion checks written.
That figure dwindled to 19.4 billion in 2015. The
chart below tracks the number of checks written
by counterparty and purpose from 2006 through
2015.

Total Checks Written (Volume)
B2B

B2C

C2B

C2C

2006

8.3

5.6

17.0

2.2

2009

7.6

5.1

12.3

2.8

2012

6.5

3.6

10.1

2.4

2015

5.3

3.5

8.8

1.9

Percent Change

-36.1%

-37.5%

-48.2%

-13.6%
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popularity of consumer usage of online bill
pay services provided by banks, as well as the
tendency of some consumers to pay via credit or
debit cards instead of by checks.
B2B checks (checks written by businesses to
other businesses) have declined over 36% from
2006 to 2015. However, it should be noted that
two-thirds (67.3%) of the total value of all checks
are B2B payments. B2B checks tend to be for
large dollar amounts.
The Curious Inverse Relationship between
Volumes vs. Dollar Value
Interestingly, there is an inverse relationship
in the distribution of the number & value of
payments across payment types. There are
more debit card transactions than other payment

types, but debit cards represent the smallest
dollar value. Similarly, ACH credit transfers are
the smallest in terms of volume of payments, but
they account for the largest dollar value. The
exhibit below illustrates this point.
Finally, a “Teaser” on Card Fraud Findings –
With More to Come Later in 2017…
To help characterize fraud in the payments

system with more specificity, the current
study collected information on payment fraud
reported by fraud type by general-purpose
card networks, along with information about
the rollout of embedded microchips in payment
cards that is intended to help combat card fraud.
This is the first time such data was collected in
the study.
In 2015, the proportion of total general-purpose
card fraud by value attributed to counterfeiting,
the most prevalent type of in-person (in card
present or in-person transactions, the merchant
has the opportunity to inspect the card at the
point of sale) card fraud in the United States,
was substantially greater than in countries
where chip technology has been more widely
adopted. The transition to chip cards is one of
the notable recent developments intended help

thwart in-person counterfeit card fraud in the
United States.
In 2015, general-purpose card payments using
chips reached 1.5 billion in the United States,
markedly up from about 41 million in 2012. Still in
the early stages of a transition in 2015, only 2%
of U.S. in-person general-purpose card payments
were made using a chip. In sharp contrast, 97% of
card-present transactions across the countries in
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Europe were made using chips in 2015. European
countries are further along in chip deployment by
several years, of course, compared to the U.S.
General-purpose card fraud figures for the
United States in 2015 offer a striking contrast
to comparable fraud data for Australia, Canada,
France, and the United Kingdom. While the
balance of card fraud in the United States
is weighted toward in-person fraud, fraud
in other countries is highly skewed toward
remote or card-not-present fraud. Card-notpresent transactions refer to e-commerce or
online purchases, as well as telephone and mail
orders in which the merchant doesn’t have the
opportunity to inspect the card. Reports from
leading chip card adopting countries have noted
that declining counterfeit fraud accompanies
rising chip card adoption, as chips are extremely
difficult to counterfeit.

The detailed report of the 2016 Federal Reserve
Payments Study, expected to be published in
June 2017, will contain much more information on
card fraud, so stay tuned.

About the Article Editor:
Mary Hughes is a Senior
Payments Consultant in
the Payments, Standards,
and Outreach Group of
the Federal Reserve Bank
of Minneapolis.
She has been active in
the Business Payments
Coalition since 2013.

Recap: Some Notable Numbers

The table below captures key takeaways and trend “news” from the 2016 study
Payment Category:
“Trend” identified in 2016 study

Change in Volume:
Compound Annual Growth
Rate in Number of Payments
2012 - 2015

All noncash payments:
On the rise

+ 5.3%

ACH:
Continued growth
ACH volumes surpass checks for the first time

+4.9%

Debit cards:
Largest increase in number of payments

+7.1%

Credit cards:
Highest percentage growth rate in number of
payments

+8.0%

Checks written:
Declining, but at a slower rate

-4.4%
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WHAT’S HOLDING YOUR BUSINESS BACK?

YOU’RE INVITED TO THE
ALTUS GTS HOSPITATLY SUITE
2017 CREDIT RESEARCH FINANCE FORUM & EXPO

DATE: TUESDAY AUGUST 8, 2017
TIME: 5:30 PM - 11:30 PM

OPEN BAR, DELICIOUS FOOD, AMAZING VIEWS,
AND GREAT COMPANY!

GRAND HYATT DENVER
PRESIDENTIAL SUITE, 26TH FLOOR
DENVER, COLORADO

Please join us in the ALTUS HOSPITALITY SUITE
for cocktails and hors d’oeuvres before your dinner, a
lite meal or desert, or let our bartender mix you up a
night cap! It’s a casual event so you can stay 15
minutes or you can spend the evening with us. Guests
will receive a special gift.
And be sure to stop by the Altus GTS Booth #55
at the CRF Forum and Expo for a special gift.
CLICK HERE to RSVP to Julie Kaplan at 303-552-9615
or RSVP via email, at juliekaplan@trustaltus.com.
Visit our website at www.trustaltus.com.

www.TrustAltus.com
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ABOUT ALTUS - Altus is a comprehensive accounts
receivable management firm specializing in first party
receivables outsourcing, pre-collections, information
services, and commercial debt collections.
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10 FACTS

Visit IACC at
Booth #25
during CRF’s
Forum & Expo

That Distinguish IACC Commercial Collection
Agencies From All Other Collection Agencies
When it comes to commercial debt collectors, you have many choices. When it comes
to making the most informed choice, insightful credit grantors choose members of the
International Association of Commercial Collectors (IACC). With just under 200 commercial
agencies and nearly 400 total members, IACC membership is a resource in and of itself.

IACC member agencies…
• Are bound by a code of ethics, ensuring
that their business practices are fair, upright
and honest.

• Are adept at collecting from debtors both
within the United States and throughout
the world.

• Undergo an exhaustive prescreening in
order to determine eligibility for membership.

• Are committed to professional
development and education, which are
provided through IACC conferences and
webinars.

• Are part of an extensive network of
professionals who specialize in collections,
law, finance and more.

• Collect in a manner that ensures your
company’s reputation and business
relationships remain strong.

• Have exclusive access to a rigorous
agency certification through a
collaboration with the Commercial Law
League of America. This certification is the
only independently audited program in the
marketplace.

• Maintain collected funds in separate trust
accounts.
• Share in IACC’s stellar reputation as
the world’s largest and most respected
association of commercial collection
professionals since its inception in 1970.

• Benefit from a longstanding commercial
collection agent certification program.

The IACC Advantage Ultimately Benefits
You, the Credit Grantor!
Find an IACC member agency skilled
to meet your distinct needs today!

Visit www.commercialcollector.com
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Platinum Partner News

Platinum Partner News
Commercial Collection
Agencies of America Gives
Back
May 9, 2017- Commercial
Collection Agencies of America
recently announced that through
its initiative, Commercial
Collection Agencies of America
Gives Back, a portion of the proceeds of its
recently held meeting in Atlanta, Georgia will
be given to the Atlanta Ronald McDonald
Houses. At its general membership meeting,
attendees offered overwhelming support to this
worthy initiative and enthusiastically suggested
charitable organizations to which the association
should donate.
“We are humbled to be able to support the
endeavors of the Atlanta Ronald McDonald
Houses in our own small way. Commercial
Collection Agencies of America Gives Back
was uniquely created by the Board of Directors
in order for the Association to offer assistance to
those in need,” commented Executive Director,
Annette M. Waggoner.

On May 31, 2017, ABCAmega Inc. announced their
new branding, designed to
complement their move into
a renovated, historic office space in Buffalo,
NY just over a year ago. David Herer, Chief
Executive Officer said, “We felt strongly that
our philosophy and brand should align to better
convey what makes us different.”
The rebranding effort resulted in a redesigned
website, logo and tagline, introducing
contemporary colors, fonts and typography.
Their new look can be viewed at: www.abcamega.com.

On May 24, 2017,
HighRadius Corporation
announced the
appointment of Johnny
Vincent to the position of Chief Financial Officer.
Sashi Narahari, Founder and CEO stated,
“Johnny’s proven track record of driving growth
at successful companies, combined with his
software technology experience and financial
leadership, will help us scale HighRadius to
take advantage of the large and growing market
opportunity for Artificial Intelligence-based
innovation.”

On May 25, 2017, Billtrust
announced that it raised
$50 million to be used for market growth and
product/service innovations.
Cforia Software
announced on April 27,
2017 that it is expanding
its global reach with the
creation of a European Headquarters in London.
They’ve also hired an experienced industry
executive, Matthew White, to head up their new
headquarters.
Chris Caparon, Chief Operating Officer of
Cforia said, “We are excited to have an industry
leader like Matthew White leading our European
operations. Matt comes to Cforia with a wealth of
industry and financial solutions experience, which
are a perfect fit to support our growth.

On June 6, 2017, HighRadius Corporation
announced that Kevin Klausmeyer will be
joining its Board of Advisors. Klausmeyer is a
seasoned finance and strategy executive in
the software industry, and has served on the
boards of directors of public companies such as
Quest Software and Sourcefire, which ultimately
sold to Dell and Cisco, respectively, and is
currently serving on the boards of Hortonworks
and CallidusCloud. He is also an SEC financial
expert, with significant operational expertise,
and has helped several technology companies
reach their strategic goals.
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Platinum Partner News
Great Places to Work

Billtrust announced on
April 28, 2017 that it was
awarded their fourth
consecutive designation as one of the “Best
Places to Work in New Jersey.” The designation
is conferred by Best Places to Work Group,
which manages NJBiz’s “Best Places to Work,”
program. Employee surveys are used to
determine winners of the designation.

Protiviti announced in
March 2017 that it has been
recognized for the third
consecutive year on the
Fortune 100 Best Companies to Work For® list.
“We’re proud to be a third-time honoree on the
Fortune 100 Best list,” said Joseph Tarantino,
Protiviti President and CEO. In addition, Protiviti
received special mention from Fortune for its
Advisor Network program, where employees
have three unique advisors from different levels
of the company who sponsor their careers
throughout their entire employment at Protiviti.

On June 18, 2017 NCS
announced it was awarded a
2017 Top Workplaces by The
Plain Dealer, Ohio’s largest
circulation newspaper. The Top Workplaces
lists are based solely on the results of an
employee feedback survey administered by
WorkplaceDynamics, LLC. Several aspects of
workplace culture were measured, including
alignment, execution, and connection. “This
recognition is a testament to our dedicated
staff, who are committed to the endless quest of
excellence,” said NCS president Mary Cowan.
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Any Payment.
Any Channel.
Any Device.
AR Automation
ePayment Portal
Mobile

Accelerate your Invoice-to-cash application processing
DadeSystems has the leading technologies to automate your invoice-to-cash
application processing with one integrated solution.

With DadePay’s suite of fully integrated products, payments are captured
from any channel and automatically matched to open invoices.
• Increase Efﬁciency
• Accelerate Cash Flow
• Strengthen Customer Service
• Simplify Accounts Receivable Processing

Learn how DadePay can transform your company to accept any payment
type, from any payment channel, on any device, with one solution.
Visit us at the

dadesystems.com

CRF AUGUST
FORUM & EXPO
IN BOOTH #52

and register to win a

Google Home
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The Credit Research Foundation
is very fortunate to receive
support from our Platinum
Partners. Their contributions
and collaborative efforts help the
Foundation maintain activities at
the level at which our members
have become accustomed.
While these firms and the services
they provide are very familiar to
our members, you can learn more
about them by clicking HERE.
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