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Part I
CRF Survey Results

 By Tom Diana
Communications Manager, CRF

Editor’s Note: The following three articles explore the issue of cyber security and how 
it relates to the area of Credit Risk and Accounts Receivable Management. The trilogy 
includes the findings of our recent CRF Survey, the experiences of several CRF members 
and a detailed overview of cyber security risk and ransomware attacks. The third part in 
the series is written by a leading cyber security firm and offers insights on how to protect 
your organization from future ransomware attacks.
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It’s not surprising that the topic of cyber security has been highlighted at recent CRF 
Forums. Companies are increasingly coming under attack by cyber criminals in a variety 

of ways as reported by numerous cyber security research firms. For example, a 2016 
survey by Wombat Security found that Phishing attacks were up by 22% from the previous 
year.  As cyber crime becomes more lucrative, more criminals are engaging in these acts 
and they are becoming more and more sophisticated.

CRF conducted a survey to learn about recent trends in the attitudes and experiences of 
credit professionals regarding cyber security. Based on the results, interest and concern is 
very prevalent. 

Survey respondents almost unanimously indicated they were either “very interested” or 
“somewhat interested” in the topic, with only 2% indicating they were “not interested at all”. 

The number of cyber attack incidences reported by CRF survey respondents was less 
than the number reported by many other surveys. Only 29% indicated their organization or 
department has been subjected to a cyber attack. The disparity between this survey and 
others could be a result of cyber attack attempts that were successfully repulsed. Since 
only 14% of survey respondents reported being invited to “most” or “all” IT cyber security 
planning and prevention discussions (Figure 1), this may explain their level of awareness 
of cyber attack attempts. Such attacks that have no obvious impact are often known only 
to IT staff who have the technology to detect and repel them before they have an adverse 
impact.

While Credit Risk and Accounts Receivable Managers may not always be on the front lines 
of cyber security efforts, they do receive educational information from IT staff about cyber 
security awareness and defense. After their companies experienced a cyber attack, survey 
respondents reported participating in various kinds of prevention and awareness training at 
the corporate, departmental or IT levels.

Definitions of Cyber Attacks Referenced in the Survey
The CRF Survey focused on three types of common cyber attacks:  Phishing, Malware/
Viruses and Ransomware. 
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Phishing – A form of fraud in which the attacker tries to 
learn information such as login credentials or account 
information by masquerading as a reputable entity 
or person in emails, IMs (instant messages) or other 
communication channels. Often the scheme involves 
an email with links to seemingly legitimate websites, 
such as payment portals or websites used to change 
passwords to various accounts. Once the person clicks 
on these links, they are taken to websites designed by 
the cyber criminal to look like a legitimate website. It 
will gather log-in or payment account information from 
which to gain unauthorized access to databases, bank 
accounts, etc.

Phishing attacks can be sophisticated, using social 
engineering to convince an email recipient that the 
sender is legitimate. This is done by impersonating a 
company official or executive, a person well-known to 
the recipient or by using multiple communications to 
eventually establish a sense of trust and authenticity 
with the email recipient.

There are numerous IT and research organizations 
that keep statistics on Phishing attacks, and almost 
all indicate a steady increase in incidents.  According 
to Verizon's 2016 Data Breach Investigations Report, 
30% of Phishing messages get opened by targeted 
users, and 12% of those users click on the malicious 
attachment or link. 

Malware/Viruses — Any program or file that is harmful 
to a computer user, such as viruses, worms, Trojan 
horses and spyware.  These malicious programs 
can perform a variety of functions, including stealing, 
encrypting or deleting sensitive data, altering or 
hijacking core computer functions and monitoring 
computer activity without permission. 

Ransomware — A type of malware that prevents or 
limits users from accessing their system or computer, 
either by locking one or more computer screens, or 
by locking the user’s or network server’s files until a 
ransom is paid. Infected files or systems are encrypted 
and users are forced to pay the ransom through 
specific online payment methods in order to receive a 
decryption key. Part III of this article provides examples 
of ransomware attacks and how companies have been 
affected by them. 

Threat Perceptions
The threat level perceptions of CRF Survey respondents, 
which represents the perspective of the Credit Risk and 
Accounts Receivable Management community, are shown in 
Figures 2-5 below. 
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CRF invited several survey respondents to present their 
views on cyber security through telephone interviews. The 
following are highlights from these interviews.

Incidences of Attacks
Debbie McNulty, Director of Credit & Purchasing at Bay State 
Milling, a producer and distributor of flour and grain products, 
said, “We’ve seen an increase in people trying to get into 
our system.” Most cyber attacks she has experienced are 
Phishing emails.

Phishing attacks are often used by cyber criminals to infiltrate 
sensitive information from a company’s computer files and 
designed to trick recipients into giving up something — 
payments, passwords, etc. — or to click on links to websites 
designed to cause damage, steal electronic payment 
information or cause other harm to company networks. 

Kimberly Pierce, Director of Credit & Collections at 
Constellation Brands, a distributor of beer, wine and spirits, 
pointed to a Phishing attack that tried to fool her into wiring 
money. Peirce said that the email was ostensibly from the 
President of her company. Such a tactic is called whaling, 
a specific type of Phishing email that impersonates high 
ranking executives. Emails from high ranking officials can 
often intimidate recipients into acting quickly in order to 
comply with their boss’s request. “It was really well-written 
except for a misspelling,” Pierce said. However, an email 
directly from the President instructing her to wire money was 
not in accordance with her company’s protocol, and the email 
was immediately reported to IT. “Even if my boss came into 
my office and asked me to wire this money, I would have 
refused and requested that he follow protocol,” she added. In 
this case, company procedures and the alertness of Pierce 
prevented a theft of company funds.

Peirce also noted that she has received emails purporting to 
contain tracking information for a purchase that was shipped.  
She was suspicious right from the start as she doesn’t use 
her work email for personal business. She did not open 
the link and instead forwarded the email to IT. Her cautious 
nature makes her vigilant regarding company and personal 
emails. “I don’t even open links from my friends,” Peirce said. 
“I’m totally on guard.” 

Carsten Schmitz, Corporate Director of Credit & Collections 
at Freeman, a firm that specializes in event marketing and 
management, noted that his firm has been subjected to 
Phishing attacks and spoofing of company officials. He 
mentioned one in which a salesperson received a fraudulent 
email asking her to confirm her email and password. When 
she did that, the cyber attacker gained access to customer 

accounts and contacts. Customers were sent emails 
(purportedly from the salesperson) requesting payments be 
made to fraudulent bank accounts.  Schmitz said the scheme 
was detected by the company before any major financial 
losses occurred. 

Schmitz also described another cyber attack on an employee 
that resulted in several of Freeman’s customers receiving 
emails telling them the bank account for making payments 
to Freeman had changed. “We alerted our customers and 
told them the bank account was not changed and to carefully 
review email addresses coming from Freeman to ensure they 
are not being spoofed,” Schmitz said. The spoofed Freeman 
emails were coming from Nigeria. “We have not been 
compromised since then, but there’s always risk,” he added.

Diane Patterson, Credit & Collection Manager for Thermo 
Fisher Scientific Asheville LLC, a manufacturer of laboratory 
testing products, pointed out that it’s important for her staff 
to be cautious of emails involving payments. Her company 
receives payment emails from customers and third-party 
payers that contain links for sending in invoices, which 
contain customer information that should not fall into the 
wrong hands. “We have to be alert about what’s coming 
through,” she said. “We want to make sure we confirm who 
we are dealing with.” 

Company Counter Measures
IT departments work to protect their companies from cyber 
attacks through technical hardware and software measures, 
as well as through education and training for all employees. 
McNulty said that Bay State Milling installed new software 
that captures viruses and spam emails. The software can 
detect where the email is coming from to determine if the 
email address is legitimate. It also shows the actual URL 
links so pirated web page links can be easily identified. Her 
employees also receive a daily report of all spam emails that 
come in each day. 

Schmitz said Freeman uses email security software that 
filters out malicious emails and links. They also created a 
“safe” area where questionable links can be opened in a 
protected environment that is walled off from the company 
network, preventing any damage to the network when 
opening these links. As an added security measure, Schmitz 
said his company’s IT department requires employees to 
change email passwords every 2 months to avoid unwanted 
infiltrations from stolen passwords.

Glen Eichelberger, Director of Credit at Rasa Floors, a 
distributor and installer of commercial flooring products, said 
his company uses a third-party that provides enhanced virus 

Part II 
Cyber Attacks — The Credit Professional’s Point of View

By Tom Diana
Communication Manger, CRF
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and spam filters, keeping Rasa Floors’ database free from 
cyber attacks.

Patterson’s employees at Thermo Fisher are not allowed to 
download anything onto their computers to prevent malicious 
code that may be hiding in downloaded files from being 
released onto the company computers and/or network. “I 
can’t download anything on our computers. That stops you 
right there (from getting harmed by a malicious download). 
Only IT personnel can download necessary files, such as 
updates to work programs.”

Eichelberger pointed out that one of the best defenses 
against cyber attacks is experienced employees. Rasa Floors 
personnel can spot red flags in suspect emails that might be 
Phishing attacks. “Their seniority and experience contributed 
a great deal in protecting us,” he said. “Someone who has 
been here for just 6 months or a year may not identify the 
telltale signs.”

Based on the recommendations of cyber security experts, 
making frequent data backups that are stored in various 
remote locations, is one of the best defenses against a cyber 
attack. This is especially important as a defense against 
ransomware attacks that can lock up an entire company 
network. A network that is backed up can be restored to its 
state prior to the ransomware infection, averting the need to 
negotiate a ransom payment to unlock their system. (More 
information on ransomware attacks is provided in the next 
and final article in this series.)

Education/Training by Companies
As the CRF Survey revealed, only 14% of respondents were 
invited to all or most cyber attack planning and prevention 
meetings by IT. However, Eichelberger has a front row 
seat when Rasa Floors makes IT decisions. He sits on a 
committee of 5 employees that sets priorities and identifies 
projects for IT staff and third-party providers of IT services. 
What Eichelberger learns at these meetings not only 
educates him on topics related to counter measures against 
cyber attacks, but also helps him educate his staff. 

McNulty said her company requires all employees who use 
a computer to complete an online training program to learn 
about cyber threats.  The training consists of mini-courses, 

each about 2-6 minutes long, with a test at the end of each 
section. 
 
Bay State Milling employees are also trained to spot and 
prevent a ransomware attack. Test emails are sent to random 
employees by the IT Department that contain suspicious 
markers or links employees are taught not to open. If a test 
email is opened by an employee, additional training on cyber 
attack awareness is required. Sending out random test 
emails is one of the best practices in cyber attack prevention 
noted by many cyber security firms. 

CRF Provided Education/Training
Since there has been an established widespread interest in 
cyber security, CRF will continue to explore this topic. The 
issue is very important to McNulty and is one she wants 
to learn more about. “Many of us are not aware of the true 
consequences of opening a bad email,” she said. “It could be 
catastrophic.”

Schmitz said he would be interested in learning more about 
the topic from CRF. “Prevention is my responsibility, as is 
raising awareness about criminals trying to infiltrate our 
company,” he said. Schmitz also noted that education should 
be customized for non-IT professionals. “It would be good for 
people to talk about these IT-related subjects but to speak in 
normal English,” he added.

Future of Cyber Security Awareness
It’s apparent from news reports and statistics gathered by 
cyber security firms that cyber attacks will likely continue to 
increase in number and sophistication. The more Credit Risk 
and A/R Managers learn about how to defend against cyber 
attacks, the safer their databases and networks will be. “I 
wouldn’t be surprised if I’m targeted again,” Pierce said. “We 
don’t know what the next scheme coming will involve,” added 
Patterson. 

The best defense against cyber attacks is knowledge. To be 
forewarned is to be forearmed, according to an old proverb. 
Look to CRF for continuing education on cyber security 
through upcoming forum presentations, webinars and other 
resource materials so you can be better prepared to protect 
your company’s electronic data against cyber criminals.

Part III of this series begins on Page 10



8
©2017 Credit Research Foundation

They say the only 
constant is change ... 

ABC/ AmegaINc 
Receivable Solutions, Anywhere You Need Us 

Since 1929, ABC-Amega has been a constant - partnering with companies 
worldwide to improve and manage credit, cash flow and customer retention. 
\ 

Credit 
Research 

Foundation 

Certified By CLLA 
Endorsed By IACC 

• Global 3rd Party Debt Collection

• 1st Party Collections Outsourcing

• Industry Credit & Education Services

• State-of-the-art Technology and Data Security

info@abc-amega.com I 800.732.0206 
www.abc-amega.com 

http://www.abc-amega.com/


9
©2017 Credit Research Foundation

Don’t waste another day
with your inefficient manual
invoice-to-cash process.
Reduce DSO and save money when you seamlessly automate your invoicing,
payment and cash application with Quantum, the Billtrust Payment Cycle 
Management solution.

Increase your
cash flow

Save up to 35%
on print invoicing

Improve customer
satisfaction rates

Reduce DSO by
3 to 9 days,
sometimes more

-35%

Remove data entry
errors and billing
complaints

Increase savings
with electronic 
invoice and 
payment options

Give yourself the competitive edge with Quantum, the Billtrust 

Payment Cycle Management solution. Get the flexibility, 

efficiency and scalability you need to take your business further.

To learn more and request a FREE Demo:
www.billtrust.com   |   888-580-2455

“Billtrust has accelerated our invoice-to-cash cycle. Their technology has improved our 
ability to secure customer payments faster, giving us an additional $2M in cash flow 
each month, and reduced our DSO by 3 days.” 
— VP Credit & Collections | ThyssenKrupp
“

Billtrust is the leader in invoice-to-cash solutions. Our electronic presentment and 
payment solutions have been proven to:

http://www.billtrust.com/


10
©2017 Credit Research Foundation

Imagine you get into the office one morning and as you’re
going through your email, all of a sudden your computer 

freezes up. A screen pops up demanding that you send 
money to an internet address or all the files on your computer 
will be permanently erased. Now what do you do?

You just experienced a ransomware attack. Ransomware is 
a type of malicious software (malware) that blocks access 
to your computer system until you pay a sum of money. 
Essentially it holds your files for ransom. You have two 
choices—pay up or lose your files.

Last year saw a huge surge in ransomware. By some 
estimates, 61% of global organizations fell victim to 
ransomware in 2016 and ended up paying the fee demanded 
of them by the hackers. (Research from CyberEdge). There 
are varying estimates of actual losses, although the Federal 
Bureau of Investigation expects last year’s losses to top $1 
billion – that’s a gigantic upswing from just tens of millions of 
dollars one year earlier.  

So far, law enforcement has been helpless against these 
attacks, and IT teams are struggling to protect their 
organizations from these sophisticated threats. And as these 
attacks have become more sophisticated, attackers are 
increasingly targeting businesses and organizations that have 
deeper pockets. Hospitals, law firms, tax and accounting 
businesses, and police departments are all reporting higher 
incidences of ransomware attacks.

The increase in ransomware last year was largely due to the 
launch of a new variant called “Locky.” Delivered via massive 
malicious spam blasts (malspam), Locky represented 40% 
of all malware distributed worldwide during the first quarter 
of 2016.  Locky is a deceptively simple, yet highly dangerous 
form of ransomware that has managed to infect millions of 
computers in 114 countries worldwide, shut down operations 
at countless corporations (including major hospital centers), 
and mutate into new variants millions of times, all in just a 
little over one month.

For Methodist Hospital in Kentucky, the virus that caused 
an “internal state of emergency” didn’t relate to hundreds of 
patient-filled stretchers. In this instance, Locky infected the 
hospital’s entire computer system, forcing the hospital to pay 
four bitcoins (approximately $1,600) to obtain the decryption 
key. Methodist Hospital wasn’t the first medical facility to feel 
the bitcoin bite; in January, another California-based hospital 
system was forced to pay $17,000 in bitcoins as a result 
of another ransomware attack that infected their networks. 
Other medical centers to be infected include MedStar Health, 

which operates in the Washington, DC metro area, as well as 
Desert Valley Hospital and Chino Valley Medical Center, both 
in California.
How does ransomware work?
Typically, hackers will trick you into running malicious code on 
your computer that encrypts your data and files. This process 
is often irreversible, except by way of a special cryptographic 
key or string of digital bits. In exchange for the key, the 
thieves demand payment, usually in bitcoin.

Here's how ransomware works:

• Step 1: Malware Delivery. You receive a spam email
message containing malware or a malicious URL.

• Step 2: Ransomware Download. When you open the file
attachment or visit the website, the malware exploits a
vulnerability on your computer and starts downloading a
version of ransomware.

• Step 3: Encryption. Once downloaded, the ransomware
silently goes to work encrypting the files on your
computer. All of your important files—pictures,
documents, movies, MP3s—will remain scrambled with
virtually unbreakable encryption unless and until you
pay the ransom demand.

• Step 4: Ransom Notice. After the ransomware
completes the encryption process, it pops up a ransom
notice, complete with a countdown timer, to alert
you that your files have been encrypted and provide
instructions to pay for the return of your files. You have a
short window of time in which to pay the ransom or lose
access to the files forever.

• Step 5: Payment. You are required to pay the ransom,
which can range from hundreds to thousands of dollars,
with bitcoin, an anonymous payment mechanism that
allows the hackers to collect money safely without being
identified.

• Step 6: Decryption. Once you make your payment, the
attackers provide a decryption key that allows you to
unlock your files and get your data back.

Best practices for protecting your company from 
ransomware
There is no ‘silver bullet’ that will single-handedly stop all 
threats. But there are a series of steps that your organization 
can take to significantly minimize the threat.

1. Back-up files at least once per day (or every few
hours). If your computer does become infected, a
back-up will enable you to wipe the hard drive clean and
reinstall critical software and documents, without paying
ransoms or buying a new computer.

Part III
Ransomware: Protect Yourself or Pay

By Dan Maier
VP of Marketing, Cyren

https://sputniknews.com/science/201703131051522825-global-businesses-ransomware-attacks/
http://www.nbcnews.com/tech/security/ransomware-now-billion-dollar-year-crime-growing-n704646
http://www.nbcnews.com/tech/security/ransomware-now-billion-dollar-year-crime-growing-n704646
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2. Keep a recent copy of the files stored on a system 
that is not connected to your computer. As we 
saw with Locky, the infection quickly spread between 
networked computers and systems. Several times per 
week, back up files and systems on a separate network.

3. Provide regular cyber security training to staff. 
Ultimately, the strongest form of security you have are 
staff members who are educated and wary about the 
types of cyber threats targeting them.

4. Include social engineering training. Threats don’t 
always begin with an email. Cyber criminals are now 
calling staff directly and pretending they’re from the 
help desk or systems team and requesting access to 
important data, including documents, user names and 
passwords.

5. Recognize that EVERYONE on staff is a target. In the 
world of cyber crime, both the junior intern and the CEO 
are potential targets, since both can provide varying 
degrees of access to internal systems and networks. 
Educate and protect all staff members not just those 
with access to sensitive data.

6. Train staff to NEVER EVER “enable macros.” Unless 
you’re working with software developers that regularly 
use Visual Basic, no one in your company will need or 
use macros. Further, the vast majority of employees will 
never receive any document that requires macros to 
operate. Train staff to watch out for files and a pop-up 
box that appears saying: “Security Warning: Macros 
have been disabled— Options.” Encourage them to 
ignore it and forward the email and document to the 
security team immediately.

7. Disable the macro settings in Office software. Set 
the defaults on employee Microsoft Office applications 
to make sure that macros are disabled.

8. Remind staff, friends and family members not 
to open unsolicited or unexpected attachments. 
Many types of malware, including ransomware, are 
often embedded in attachments.

Improve your protection
Ransomware attacks show no sign of abating and they 
can seriously impact your business. Unfortunately, legacy 
security technologies are notoriously bad at stopping these 
threats. In order to defend yourself against the highly 
variable and complex nature of today’s cyber threats, 
you need advanced cloud gateway and endpoint security 
across both email and web channels, incorporating advanced 
security technologies like sandboxing, outbreak detection, IP 
reputation and machine learning.

When selecting a cyber security vendor, organizations should 
consider these types of services and solutions: 

• Email Gateway Security: More than 90% of all cyber 
attacks start in email. Gateways protect email and 
infrastructure with real time anti-spam and anti-malware 
protection before threats reach end users. 

• Web Security Gateway: Emails embedded with the 
recent Locky ransomware use JavaScript to link directly 
to malicious URLs that execute malware downloads. 
The benefit of web security solutions is that they can 
leverage the massive amount of data coming through 
a cyber security firm’s networks to identify and block 
compromised URLS, malware downloads, command & 
control (C&C) communications, and data exfiltration. 

• Network Sandboxing: Cyber criminals are becoming 
increasing stealthy. Nowhere is this more evident than 
in the amount of malware that is now programmed to 
detect when it is in a sandbox, and thus stop itself from 
executing. Networked or “multi-array” sandboxes use 
a variety of sandboxes, each with different security 
features to identify and stop never-before-seen 
malware. 

• Endpoint Security with Active Monitoring: This type of 
security offers constant visibility into various network 
endpoints, so companies can identify breaches more 
quickly. It is critical to make sure that your company’s 
endpoint security is entirely up-to-date and operating 
with information that reflects the latest threats.

In the end, cyber criminals work the same way most 
businesses do—they evaluate risk and the reward associated 
with it. Stopping cyber crime means beginning to view it as 
both a technical and economic problem. Security is a growing 
expense of doing business. Yet the increasing technical 
complexity on both the criminal and security side means that 
organizations need new approaches — both in how they train 
their employees and the technologies they use to protect their 
businesses — to effectively combat today's most advanced 
ransomware attacks.

Editors Note: See page 12 for definitions of maleware 
variations and statistics on cyber security Threats.

About the Author:
Dan Maier is responsible for 
CYREN’s global marketing activities, 
including corporate marketing, product 
marketing, demand generation and 
public relations. He has more than 
two decades of experience in senior 
marketing roles in the technology 
sector. Cyren is a provider of cloud-
based security solutions.

http://www.cyren.com/


12
©2017 Credit Research Foundation

Types Of Malware 
Below is more information about a few of the more common types of 
malware, according to the Department of Homeland Security’s United 
States Computer Emergency Readiness Team (US-CERT)

Adware: a type of software that downloads or displays unwanted ads 
when a user is online or redirects search requests to certain advertising 
websites.

Botnets: networks of computers infected by malware and controlled 
remotely by cybercriminals, usually for financial gain or to launch attacks 
on websites or networks. Many botnets are designed to harvest data, such 
as passwords, Social Security numbers, credit card numbers, and other 
personal information.

Ransomware: a type of malware that infects a computer and restricts 
access to it until a ransom is paid by the user to unlock it. Even when a 
victim pays the ransom amount, the stolen files could remain locked or 
be deleted by the cybercriminal.

Rootkit: a type of malware that opens a permanent “back door” into a 
computer system. Once installed, a rootkit will allow additional viruses to 
infect a computer as various hackers find the vulnerable computer exposed 
and compromise it.

Spyware: a type of malware that quietly gathers a user’s sensitive 
information (including browsing and computing habits) and reports it to 
unauthorized third parties.

Trojan: a type of malware that disguises itself as a normal file to trick 
a user into downloading it in order to gain unauthorized access to a 
computer.

Virus: a program that spreads by first infecting files or the system areas of 
a computer or network router's hard drive and then making copies of itself. 
Some viruses are harmless, others may damage data files, and some may 
destroy files entirely.

Worm: a type of malware that replicates itself over and over within a 
computer.

Used by Permission of Osterman Research

Malware Types and Statistics on Cyber Security Threats
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“ We appreciate the 
organized way we are 
able to connect with other 
creditors to share/obtain 
information on common 
customers through the 
Credit2B platform.” 

DEBORAH MCGHEE  
Revlon, Director of Credit

“ We had another company 
for years as our main info 
source, but we wanted 
something new with 
Credit2B. I like the feel, 
ease of use, and clarity 
of reports.” 

KEITH REITMAN 
New Balance, Senior Credit Analyst

“ Credit2B’s full product 
suite drives our workflow; 
from customer online 
applications, to auto credit 
limits from comprehensive 
information, to alerts and 
analyst insights.” 

ROCCO D’ANDRAIA 
Head of Finance, Melissa & Doug

Customer Onboarding • Risk Protection • Analytics • Benchmarks

http://www.credit2b.com/
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Just a few thoughts . . . .
from CRF’s President, Bill Balduino

Bill Balduino
President, CRF

Spring Has Sprung ??? (I guess or hope it has someplace)

Greetings from the Northeast!!! And as some of you know, I live in NJ and work from 
our offices in Maryland. Regardless, neither location has seen the signs of Spring – so I 
certainly hope some of you have and are enjoying some semblance of great weather. The 
great Spring temperatures, the grass greening, flowers rising - and even the dandelions 
and pollen somehow have the capacity to energize us and lift our spirits (not so much the 
lawn mowing).

Speaking of lifting our spirits, the CRF Team had theirs lifted with the sellout crowd that 
participated in the Spring Forum in New Orleans. It was the second largest Spring meeting 
in the history of CRF and the participants were extremely positive in their comments 
about the pre-meeting user group sessions and focus groups, as well as the line-up of 
diverse presentations provided. All the discussion topics were as diverse as the content 
that was delivered by the panel provided by Arent Fox. The unique panel/team offered a 
special post-election follow-up to the content provided in October. The membership was 
as attentive to this offering as they were to the original one. I also announced the launch 
of 7 new education courses – all of which were contributed by our Partners. SIMPLY, ALL 
GREAT STUFF!!! 

For those unable to participate – the March Forum also included the General Membership Meeting – essentially, a state of 
the state review and message on the status of your Foundation. Chairwoman Sharon Nickerson and Vice Chairs Messrs. 
Sebastian (Finance), Bevilacqua (Research) and Tuttle (Membership) delivered the content and overview. The upbeat and 
positive content was underscored by the 2016 deliverables from the Foundation to its membership, as well as the focus for 
2017. 

I then had an opportunity to discuss with attending members some other critical and impactful items the Foundation Executive 
Team is addressing:

• A consolidating membership community
• A morphing discipline
• Identifying the Foundation’s constituents in 3 to 5 years - both practitioners and industry partners
• What programs, products and/or services will be relevant

These are a few of the substantive areas of importance – all of which are on the radar of the team. These items are certainly 
also statements of reality and the resulting questions, issues and outputs present both challenges and opportunities – no 
different than your businesses. Many in the audience stopped me afterwards to comment and essentially relay that they were 
pleased with the Foundation’s recognition of its dynamic operating environment. No challenge can be met, and no opportunity 
created without first an acknowledgement of the current state!!!!

Switching gears….
But with the planning and execution of the Spring event over, the focus now shifts to a few more varied areas of interests:

• The Shared Services Meeting in May – details on the website
• The Search for a replacement for Barbara – who is a critical interface with our community
• The August Expo and Forum – the Expo will be the largest in the United States for the 4th straight year
• A special surprise from CRF to all members in late May

Exciting times for sure.
A full agenda for sure.
All-important items for sure.

So Spring better ‘sprung’ soon – the excitement of great weather will help keep us all energized and focused.

Thanks for reading this and feel free to reach out to me with questions or comments…
Hope to see you all soon!
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Next-Generation Risk Intelligence
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In a bankruptcy case, a debtor has the ability to assume
(i.e., affirm) or reject (i.e., disavow) executory contracts 

and unexpired leases.  A debtor’s ability to assume or reject 
an executory contract or unexpired lease is recognized as 
one of the primary purposes and essential tools available to 
a debtor under the Bankruptcy Code.  The Bankruptcy Code 
allows a debtor to keep in place favorable contracts, and 
discard and relieve it of burdensome contracts, and thus 
avoid future performance obligations under such contracts.  
If the debtor assumes a contract, it can compel the non-
debtor contract party to continue to perform.  Likewise, a 
debtor has the ability to assume and assign (i.e., sell) the 
contract to a third party, notwithstanding most provisions 
in a contract or lease, that would prohibit or restrict the 
assignment of such lease or contract.  In most instances, 
the assignment of the contract does not require the consent 
of the non-debtor contract party, although in some instances 
consent is required, especially when dealing with intellectual 
property licenses.

The source for the foregoing rights and powers of a 
debtor in bankruptcy are embodied in section 365 of the 
Bankruptcy Code.  Section 365 of the Bankruptcy Code 
is not unfettered and, by way of example, debtors cannot 
assume a personal service contract or a contract to make a 
loan or extend financial accommodations.

Likewise, section 365 of the Bankruptcy Code provides 
certain time limitations in which a debtor must exercise 
its right seeking to assume or reject executory contracts 
or unexpired leases.  In the event the debtor does not 
act within those time periods, the executory contract or 
unexpired lease may be deemed rejected.

Determining if a contract or agreement is an “executory 
contract or unexpired lease” within the meaning of section 
365 of the Bankruptcy Code is the initial question.  The 
Bankruptcy Code does not define the term “executory 
contract,” but the majority of courts have followed definition 
developed by Professor Vern Countryman.  Professor 
Countryman defined an executory contract as a “contract 
under which the obligations of both the bankrupt and the 
other party to the contract are so far unperformed that the 
failure of either to complete performance would constitute a 
material breach excusing performance of the other.”  Thus, 
section 365 would apply to contracts where performance 
remains due to some extent on both sides, other than simply 
the payment of money, where a breach would be deemed 
material.

In addition, section 365(c) of the Bankruptcy Code provides 
that when applicable non-bankruptcy law prohibits a 
contract’s assignment, it may not be assumed or assigned by 
a debtor without the permission of the non-debtor counter-
party to the contract.  Thus, in connection with licenses of 
intellectual property, section 365 is fraught with difficulties.  
Intellectual property contracts can consist of, among other 
things, technology licenses, patents, copyrights, trademarks 
and/or trade secrets.

In determining whether an intellectual property agreement is 
an “executory contract” within the meaning of section 365(c) 
and, therefore, potentially subject to assumption, many 
courts make a distinction as to whether the agreement is an 
exclusive or non-exclusive license or right of use.  Courts 
that hold that this distinction is relevant have then held 
that the debtor may not assume or assume and assign a 
non-exclusive license, but may freely assume or assume 
and assign an exclusive license.  These courts make their 
determination based upon applicable non-bankruptcy law by 
determining that a non-exclusive license is only a grant of 
a license of a personal property interest, while an exclusive 
license gives the debtor complete ownership rights and, 
therefore, may be assumed and assigned.  Conversely, 
some courts (mostly in the 9th Circuit Court of Appeals) 
hold that licensees cannot freely transfer rights even under 
an exclusive license and, therefore, the non-exclusive v. 
exclusive distinction is irrelevant because neither can be 
assumed or assumed and assigned without the consent 
of the non-debtor licensor.  In determining whether an 
agreement is exclusive or non-exclusive, the courts look 
closely at the terms of the agreement, as well as applicable 
non-bankruptcy law that may impact it, such as copyright or 
trademark law.

Alternatively, where the debtor is the licensor of intellectual 
property, section 365(n) of the Bankruptcy Code grants the 
non-debtor licensee additional rights in certain circumstances.  
In the event the debtor is the licensor and it assumes the 
agreement, there is no issue because by assumption, the 
debtor has affirmed that it will keep in place that intellectual 
property agreement.  In the event the debtor or licensor 
rejects the license or right to use certain intellectual property, 
section 365(n) grants the non-debtor licensee the right to (i) 
treat the contract as terminated by rejection and assert any 
damage claim in the bankruptcy, or (ii) retain its rights under 
the contract, including the right to enforce any exclusivity 
provision under the contract and to continue using whatever 
intellectual property rights were granted to the licensee under 
the agreement for the duration of the contract, as well as 

A General Overview of the Treatment
of Intellectual Property Licenses in Bankruptcy

By Bruce Buechler, Esq.
Lowenstein Sandler LLP

Editor's Note: The views expressed in this article are solely those of the author and do not reflect those of Lowenstein Sandler LLP or any of its clients.
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any extensions that may be provided for in such contract, 
conditioned upon the non-debtor licensee’s continued 
compliance of its obligations under the contract.  Thus, 
when the 365(n) election is taken, the non-debtor licensee 
is required to continue to make all payments due under 
the agreement and to comply with all other covenants or 
obligations it has.  Further, the licensee would be deemed to 
have waived any right of setoff it may have with respect to 
such contract in connection with its claim or an assertion of 
an administrative claim for charges that may have accrued 
during the course of the bankruptcy case.

For instance, under the Copyright Act, a non-exclusive 
license of a copyright is not considered a transfer of the 
copyright’s ownership.  Thus, under the Copyright Act, most 
non-exclusive license agreements to copyrighted material are 
considered personal and, therefore, could not be assumed or 
assumed and assigned to a third party without the consent of 
the licensor unless the license agreement expressly provides 
otherwise.  Under the Copyright Act, such permission for 
assignment must be expressly written in the underlying 
agreement.  An exclusive license to a copyright is deemed 
a transfer of the ownership of the copy and, therefore, freely 
assignable by the licensee in bankruptcy.

Likewise, trademarks under applicable non-bankruptcy 
law are generally not assignable to third parties unless the 
contract expressly permits assignment.  Further, because 
trademarks are used to identify goods, generally a trademark 
cannot be assigned apart from the goodwill of the underlying 
business of which it is associated.  These non-bankruptcy 
restrictions on transfers are enforceable in bankruptcy and 
would limit a debtor’s ability to assume or assume and assign 
a trademark agreement.

Concerning patent licenses, the licensor effectively covenants 
not to sue the licensee.  Thus, under applicable non-
bankruptcy federal law, patent licenses are generally personal 
to the licensee.  Therefore, under the Bankruptcy Code, 
patent licenses are generally not assignable by the licensee 

to a third party without the consent of the licensor, unless the 
license agreement expressly provides otherwise.  This would 
appear to be the case for both exclusive and non-exclusive 
patent licenses.

As a result of the foregoing, if a licensor of intellectual 
property became a debtor in a bankruptcy case, the 
licensor must monitor closely the bankruptcy case in order 
to preserve its rights.  In many instances, the non-debtor 
licensor is owed money as a creditor and could utilize its 
effective “veto” over the debtor’s attempt to sell (assume 
and assign) the intellectual property licensed to a third party 
to require payment of its pre-petition arrearages, as well as 
to require the assignee (or purchaser) to directly enter into 
a contract with the licensor, further protecting the licensor’s 
intellectual property rights in the hands of the new licensee.  
The licensor’s failure to monitor and actively participate 
in a bankruptcy case could result in a bankruptcy court 
approving the assumption or assumption and assignment 
of an otherwise non-assignable intellectual property license 
agreement based upon the non-debtor party’s failure to 
object, and the court viewing that effectively as consent.  
Active monitoring and participating by the non-debtor party to 
an intellectual property license, whether they are the licensee 
or the licensor, is crucial in order to maximize and protect 
their rights in the license, and to exert as much leverage as 
they are able to for their own business purposes.

About the author:
Bruce Buechler is a member 
of Lowenstein Sandler 
LLP’s Bankruptcy, Financial 
Reorganization & Creditors’ Rights 
Department based in Roseland, 
New Jersey.  Mr. Buechler can be 
reached at: 
bbuechler@lowenstein.com. 

mailto:bbuechler@lowenstein.com


18
©2017 Credit Research Foundation

http://icmsglobal.com/
mailto:sales@icmsglobal.com


19
©2017 Credit Research Foundation

The economy is off to a good start for the year. Real GDP 
growth in the current quarter is punk—tracking close 

to 1%—but that is most likely a reflection of measurement 
problems that have weighed on first quarter growth estimates 
in recent years. The problem means GDP will almost 
invariably enjoy an outsize 
gain in the upcoming 
second or third quarter.

Job numbers better 
represent economic reality, 
and they remain stalwart. 
Warm winter weather is a 
factor. Even so, job growth 
significantly outpaces the 
growth in the labor force. 
The labor market, which 
is near full employment, 
is tightening, and wage 
growth is picking up.

The recent surge in 
consumer, business and 
investor confidence is 
also consistent with a strong economy. The Conference 
Board survey of consumer confidence is as high as it has 
been since just after Y2K. Small business optimism as 
measured by a survey conducted by the National Federation 
of Independent Business is 
close to record highs.
 
The stock market has also 
been on a tear since the 
presidential election. The 
Standard & Poor's 500 
index, a broad measure 
of stock prices, is up an 
impressive almost 10%, 
and has been hitting record 
highs almost daily. This 
has become known as the 
Trump rally.

Investor expectations
Stock investors are 
expecting big things from 
the new president. Most 
important: much lower 
corporate tax rates. Candidate Trump wanted to lower the 
top marginal rate for corporations from their current 35% to 
15%. House Republicans, led by Speaker Paul Ryan, have a 

plan to reduce the top rate to 20%. Either way, lower tax rates 
would be a windfall to stock investors.
 
Investors also expect President Trump to significantly roll 
back regulations on businesses. Repealing and replacing 

the Affordable Care Act 
has been a mantra of the 
new president and his 
supporters. The president 
has promised to “do a big 
number” on Dodd-Frank, 
the sweeping legislation 
passed after the financial 
crisis to reform Wall Street 
and ensure that too-big-
to-fail banks never need 
another taxpayer bailout. 
Stock prices for the nation’s 
largest financial institutions 
have soared in response.

“Out of control” 
environmental regulations 
are also in the president’s 

crosshairs. He has already resurrected the controversial 
Keystone Pipeline project that President Barack Obama 
agonized over but ultimately rejected.

Stock investors are 
cheered by the prospect 
of more corporate mergers 
and acquisitions, since the 
Trump Justice Department 
is not expected to be 
much of an obstacle to 
such deals. Obama’s 
Justice Department 
was an impediment; it 
feared allowing large 
companies to gain too 
much control over their 
markets. The stock prices 
of big telecommunication 
companies with massive 
deals in the works have 
jumped.

Defense company stocks 
are up a lot too, as investors are hoping that Trump follows 
through on his promise for more spending on the military. He 

U.S. Macro Outlook: Buckle In
It has been more than a year since there has 

been a significant bout of volatility.
By: Mark Zandi

Chief Economist
Moody's Analytics, Inc.
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Current Law House GOP Plan Trump Plan

Individual Income Tax
Top individual tax rate 39.6% 33% 33%
Top capital gain rate 23.8% 16.5% 20%
Top dividend rate 23.8% 16.5% 20%
Top interest income rate 43.4% 16.5% 33%
Standard deduction 
(joint filers) $12,600 $24,000 $30,000

Corporate Income Tax
Top corporate tax rate 35% 20% 15%
Top pass-through rate 39.6% 25% 15%
Transition tax on 
unrepatriated earnings N/A 8.75% on cash; 3.5% 

on other earnings
10% on cash; 4% 
on other earnings

Investors Expect Big Tax Cuts

Sources: House Ways and Means Committee, Trump Campaign, Moody’s Analytics
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has talked about increased infrastructure spending, which 
boosted stock prices of construction-related companies. 
Broad-based tax cuts for individuals, something he has also 
promised, should also 
provide a pop to many 
companies’ bottom lines - or 
so investors figure.

The Trump rally is thus 
being powered by investors’ 
high expectations for big tax 
cuts, much less regulation, 
and large increases in 
government spending.

Color me skeptical
Corporate tax cuts have a 
fighting chance of making 
it through the legislative 
process, but they are no 
slam dunk. And, if they do 
get through, they will likely 
be on a much smaller scale 
than the president wants. The problem is their cost—and how 
to pay for them.

There has been much talk about implementing a border-
adjustment tax, which taxes imports and not exports. Since 
the U.S. imports more than it exports, this tax would generate 
a lot of revenue to pay for lower corporate tax rates. However, 
regardless of the economics of such a tax—economics that 
are actually pretty good―this is politically a very heavy lift. 
The nation’s retailers, who import much of what they sell, 
strongly oppose it.

The president and Congress could simply not worry about 
paying for the tax cuts and the bigger budget deficits that 
would result. They could argue that the tax cuts will roughly 
pay for themselves, as they will prompt substantially more 
investment and a bigger economy, which will generate 
sufficient tax revenue despite the lower marginal rates. But 
this supply-side argument—based on so-called dynamic 
scoring—will only go so far 
in a Republican Congress 
that was willing just a 
few years ago to shut the 
government down over the 
nation’s deficits and debt.

Big changes to regulation 
also seem like a bridge 
too far for policymakers. 
Obamacare may be 
tweaked, but repealing 
it seems unlikely given 
that doing so would mean 
rolling back insurance 
for more than 20 million 
people who got it under 
the program, according to 
the Congressional Budget 
Office analysis of the 

House Republicans’ healthcare plan. And there is probably 
no going back on the most important parts of Dodd-Frank, 
because banks have already made the big investments 

necessary to comply, and 
many of the rules are set 
by international banking 
regulators.

Investors have also yet 
to seriously consider the 
implications of Trump’s 
anti-immigration and trade 
stances. His on-again, off-
again immigration ban and 
penchant for threatening 
higher tariffs on Chinese 
and Mexican imports are 
testimonial, and bad for 
business. Fewer immigrants 
will only exacerbate 
businesses’ mounting 
difficulty in filling the already 
record number of job 

openings. Meanwhile, tariffs threaten a trade war.

If investors are disappointed by what comes out of 
Washington DC in coming weeks, stock prices are very 
vulnerable. Since World War II, investors have been willing 
to buy stocks at a price that is approximately 15 times their 
earnings. Today, they are paying well over 20 times.
 
The only other time investors were willing to pay as much 
for stocks was during the dot-com bubble in the late 1990s. 
Other measures of valuation, such as the Wilshire 5000—the 
value of all publicly traded stocks—to GDP ratio are telling 
the same story.

Wealth boost
Whether the post-election jump in stock prices is sustained 
or not has big implications for economic growth. We have 
estimated the stock wealth effect—the impact on consumer 
spending of a change in stock wealth—at more than 5 cents. 

That is, every $1 increase 
in stock wealth ultimately 
results in a 5-cent increase 
in spending. The 10% 
plus increase in stock 
prices since the election 
amounts to about $2 trillion 
in increased stock wealth. 
If sustained, it should add 
$200 billion to consumer 
spending, equal to more 
than 1% of GDP.

The stock wealth effect 
has become more potent in 
recent years, according to 
our work.

Prior to the financial crisis, it 
was about half as large as it 
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is today. The bigger wealth effect may reflect the aging of the 
population. The large baby boom generation is now firmly in 
their 50s and 60s, and many are not financially prepared for 
retirement, holding a disproportionate share of their assets in 
the stock market hoping for higher returns. The rock-bottom 
interest rates on savings accounts and fixed income assets 
reinforce this behavior.

It also suggests that the stock wealth may be asymmetric: 
Consumer spending is less responsive to an increase in 
stock prices than to a decline. Boomers will spend more 
cautiously out of any increase in their wealth as they know 
they need to sock it away for retirement. However, they will 
pull back strongly on their spending if their wealth declines—
out of fear that they won’t be able to make it up by the time 
they stop working.

Meanwhile, the wealth effect of rising housing values has 
meaningfully weakened since the recession. The housing 
wealth effect is no more than a couple of cents, less than 
one-third of what it was during the housing boom. This is 
understandable given that homeowners and home equity 
lenders were shell-shocked by the collapse in prices during 
the bust. Fortunately, as house prices have recovered, the 
housing wealth effect appears to be coming back to life. We 
have found it to be substantially higher in metropolitan areas 
where prices have risen above their prerecession peaks than 
in areas where prices still haven’t fully recovered.

Buckle in
All this implies that the economy is particularly sensitive 
to any swing in stock prices, particularly price declines. 
And the market seems particularly vulnerable to a decline. 
Not that the current stock market is a bubble, but it is very 
highly valued and investors appear to be discounting a lot 
of favorable fiscal policy developments. The market has 
also been eerily calm. It has been more than a year—dating 
to when China was having trouble stabilizing its economy 
and currency—since there has been a significant bout of 
volatility. With the Federal Reserve set to normalize interest 
rates more quickly, given the full-employment economy and 
firming inflation, this would be a good time to buckle in.

About the author:
Mark M. Zandi is chief economist of 
Moody’s Analytics, where he directs 
economic research. Moody’s Analytics, 
a subsidiary of Moody’s Corp., is a 
provider of economic research, data 
and analytical tools. 

He is a co-founder of Economy.com, 
which Moody’s purchased in 2005.

Dr. Zandi conducts regular briefings on the economy for 
corporate boards, trade associations, and policymakers at all 
levels. He is often quoted in national and global publications 
and interviewed by major news media outlets, and is a 
frequent guest on CNBC, NPR, CNN, Meet the Press, and 
various other national networks and news programs.
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Introduction
Involuntary bankruptcy petitions are a powerful tool that 
creditors may utilize against a debtor that is generally not 
paying its debts as they become due. If not properly handled 
by the petitioning creditors and their counsel, such a weapon 
can backfire on the petitioning creditors as was illustrated 
by the recent decision from the Bankruptcy Court for the 
District of Delaware In re Diamondhead Casino Corporation1 
(“Diamondhead Casino”) which dismissed the involuntary 
Chapter 7 bankruptcy case on the grounds that the case 
was filed in bad faith, despite the fact that the petitioning 
creditors met the statutory criteria for the bankruptcy filing. 
This article will provide an overview of the requirements to 
file an involuntary bankruptcy petition, examine the facts and 
circumstances of the Diamondhead Casino decision, and 
practical takeaways for creditors. 

Statutory Requirements Pursuant to the Bankruptcy 
Code
Section 303(b)(1) of Title 11 of the United States Code (the 
“Bankruptcy Code”) sets forth the requirements creditors 
must meet in order to commence an involuntary Chapter 7 
or 11 case against a debtor. Section 303(b)(1) provides that 
“[a]n involuntary case against a person is commenced by 
the filing with the bankruptcy court a petition under Chapter 
7 or 11 of this title – by three or more entities, each of which 
is either a holder of a claim against such person that is not 
contingent as to liability or the subject of a bona fide dispute 
as to liability or amount,…,if such noncontingent, undisputed 
claims aggregate at least $15,325….”2 Section 303(h)(1) 
further provides that the bankruptcy court shall order relief 
against the debtor under the chapter into which the petition 
was filed, only if “the debtor is generally not paying such 
debtor’s debts as such debts become due unless such 
debts are the subject of a bona fide dispute as to liability or 
amount….” Section 303(i)(2) also provides, among other 
things, that if the court dismisses the petition other than on 
the consent of all petitioners and the debtor, the bankruptcy 
court may grant judgment against any petitioning creditor that 
filed the petition in bad faith. “Bad faith” is not defined in the 
Bankruptcy Code.

1 Case No. 15-11647 (LSS), 2016 Bankr. LEXIS 2450 (Bankr. D. Del. 
June 7, 2016).

2 The dollar amount is periodically adjusted by the Judicial Con-
ference of the United States.

Diamondhead Casino3 
In Diamondhead Casino, the Bankruptcy Court dismissed 
the involuntary Chapter 7 petition commenced by a group of 
noteholders (who also were stockholders of the company) 
because it was filed in bad faith. The bad faith determination 
was based on the fact that the main goal of the petitioning 
creditors was to effect a change in management while 
collecting on their debts remained a secondary purpose. 

On August 6, 2015, David A. Cohen, Arnold J. Sussman and 
F. Richard Stark (the “Original Petitioning Creditors”) filed an
involuntary Chapter 7 petition against Diamondhead Casino
Corporation (“Diamondhead” or the “Company”). Later, on
September 11, 15, and 17, Robert F. Skaff, David J. Towner,
and DDM Holdings, LLC joined the petition (together with the
Original Petitioning Creditors, the “Petitioning Creditors”). On
August 28, 2015, the Company filed a motion to dismiss the
involuntary Chapter 7 petition.

Factual Background

Prior to August 2000, Diamondhead operated ship-based 
gambling operations out of ports located in Florida. In 
August 2000, Diamondhead divested itself of its ship-based 
operations and focused on the development of a land-based 
casino resort in Diamondhead, Mississippi. Diamondhead’s 
only tangible asset is a wholly owned subsidiary, Mississippi 
Gaming Corporation, which owns 404 acres of undeveloped 
land (the “Property”). The Property has never been 
developed.

In 2010, pursuant to a private placement memorandum, the 
Company completed two financings: (i) Diamondhead raised 
$475,000 in March 2010 and (2) $475,000 in November 
2010. In exchange, Diamondhead signed promissory notes 
(collectively, the “Notes”) with maturity dates in 2012. Despite 
the Company’s failure to develop the Property or pay the 
Notes at maturity, the Court was not presented with any 
evidence before 2015 that any of the Petitioning Creditors 
initiated litigation against the Company. 

However, in 2014, five troubling events eventually led the 
Petitioning Creditors to commence an involuntary Chapter 7 
proceeding against the Company. First, Diamondhead’s stock 
was delisted by the Securities and Exchange Commission 
and the Petitioning Creditors were not alerted of this event. 
Second, the Company granted a lien on the Property to 
the Company’s chief executive officer Deborah Vitale (the 

3 This article only discusses the Court’s bad faith analysis.

Involuntary Bankruptcy Petitions — 
A Cautionary Tale to Aggressive Creditor Tactics

By Richard J. Corbi, Esq.
Otterbourg P.C.

Editor's Note: The views contained in this article are those of the author and do not reflect the views of Otterbourg P.C., its attorneys or any of its clients.
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“Executives Lien”) and to certain board members in the 
aggregate amount of $2 million to secure outstanding 
amounts owed to them for past board services and future 
services. The Executives Liens were granted with the 
simultaneous granting of liens on the Property. This was 
the first time the Property became encumbered. Third, the 
Company’s board ratified its lease of a townhouse owned 
by Ms. Vitale that also served as the Company’s corporate 
headquarters. Fourth, the Company refused to appoint two 
additional board members requested by the Petitioning 
Creditors. Fifth, the Petitioning Creditors lost faith in the 
Company’s management because the Property had not been 
developed. 

Prior to January 2015, the Company had not held an annual 
stockholder meeting in seven years. As a result of a decision 
of the Delaware State Chancery Court, the Company was 
ordered to hold a shareholders’ meeting on June 8, 2015. 
One of the Petitioning Creditors enlisted a proxy service firm 
to solicit votes for its own sake and oust the incumbent board. 
Despite these efforts, the incumbent board prevailed and 
remained in control of the Company. By March 2015, another 
shareholder had commenced a breach of duty lawsuit against 
the Company’s board. By August and early September 2015, 
the Petitioning Creditors had commenced an involuntary 
Chapter 7 against the Company. 

Primary Motivations of the Petitioning Creditors

The Petitioning Creditors admitted that losing the proxy 
contest at the June 2015 shareholders’ meeting was the 
primary driving force for commencing the involuntary 
bankruptcy proceeding. Specifically, the Petitioning Creditors 
testified that their main goal for the filing was to “take control 
away from the current management of Diamondhead.” 
Furthermore, the Petitioning Creditors believed that the 
Property would receive a high price if sold through the 
provisions of the Bankruptcy Code and that the Executives 
Liens could be avoided as fraudulent transfers.
 

Bad Faith Analysis

After discussing the statutory requirements of an involuntary 
bankruptcy filing, the Court focused the majority of its 
decision on whether the bankruptcy was filed in bad faith. The 
Bankruptcy Court examined the Third Circuit’s decision of In 
re Forever Green Athletic Fields, Inc.,4 which held that even 
if the petitioning creditors and the debtor met the statutory 
prerequisites for involuntary bankruptcy relief, the case 
should be dismissed if the petitioning creditors did not act in 
“good faith.” After determining that the Petitioning Creditors 
satisfied the criteria for filing the involuntary bankruptcy 
case, the Bankruptcy Court then analyzed the involuntary 
bankruptcy filing by the Petitioning Creditors under the Third 
Circuit’s “totality of the circumstances” test. The totality of 
the circumstances test is a fact intensive determination that 
requires a court to examine the following, non-exhaustive, list 
of factors, whether:

the creditors satisfied the statutory criteria for 
filing the petition; the involuntary petition was 
meritorious; the creditors made a reasonable 
inquiry into the relevant facts and pertinent 

4  804 F.3d 328 (3d Cir. 2015).

law before filing; there was evidence of 
preferential payments to certain creditors or 
of dissipation of the debtor's assets; the filing 
was motivated by ill will or a desire to harass; 
the petitioning creditors used the filing to obtain 
a disproportionate advantage for themselves 
rather than to protect against other creditors 
doing the same; the filing was used as a 
tactical advantage in pending actions; the 
filing was used as a substitute for customary 
debt-collection procedures; and the filing had 
suspicious timing.5 

The Bankruptcy Court began its analysis by noting that the 
Petitioning Creditors wore two hats – one as noteholder and 
one as stockholder. The Court needed to examine whether 
the Petitioning Creditors were motivated by their status 
as a creditor, equity holder, or both. The Court noted that 
the evidence was “overwhelming” in that the Petitioning 
Creditors sought a change in management and perceived an 
involuntary bankruptcy filing as the only way to accomplish 
that goal after a failed proxy contest. Further, each Petitioning 
Creditor held their stock for fifteen years, and expressed 
frustration with the lack of development of the Property and 
non-payment of their Notes. 

The Diamondhead Casino Court, in following a long line of 
bankruptcy cases, explained that stockholder disputes are 
not appropriately remedied by filing an involuntary bankruptcy 
petition when state law remedies are readily available. 
Moreover, the Court explained that the Petitioning Creditors 
offered no analysis in connection with the avoidance of the 
Executives Liens by failing to take into account potential 
affirmative defenses and the litigation hurdles a trustee would 
have to overcome in order to avoid the Executives Lien. 
Similar to the lack of analysis in connection with the potential 
avoidance of the Executives Lien, the Court noted that the 
Petitioning Creditors provided no analysis in connection with 
their allegations of insolvency of the Company, and whether 
the Property would generate enough proceeds to pay all 
creditors in full. 

Continuing through the totality of circumstances factors, the 
Court explained that although the involuntary petition was 
not filed as an attempt by the Petitioning Creditors to gain a 
disproportionate advantage over other creditors, the Court 
did find that the filing was an attempt by the Petitioning 
Creditors to obtain a disproportionate advantage over other 
stockholders. The filing of the involuntary bankruptcy petition 
was to undo the results of the proxy contest when the 
appropriate course of action was to file a lawsuit in Delaware 
state court utilizing Delaware General Corporation Law. 
The Court, therefore, concluded that this was analogous to 
an attempt by a creditor to gain a tactical advantage over 
another creditor. 

The Bankruptcy Court ultimately concluded that the 
Petitioning Creditors’ primary goal in filing the involuntary 
bankruptcy petition was to effect a change in management 
to benefit their investments as stockholders, which the 
Court found to be an improper use of the bankruptcy court. 

5  Diamondhead, 2016 Bankr. LEXIS, at *49-50 (citations omitted).
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The Petitioning Creditors’ secondary concern was to collect 
on their notes, which the Court found inappropriate where 
they were looking to vindicate their equity interests where a 
myriad of state law remedies were available. As a result, the 
Bankruptcy Court dismissed the involuntary bankruptcy case 
on bad faith grounds. 

Takeaways
The Diamondhead Casino decision illustrates that despite 
meeting the statutory requirements of commencing an 
involuntary bankruptcy petition against a debtor that is not 
paying their debts as they become due, creditors must be 
mindful of non-bankruptcy options as a means to collect on 
their debts and proceed in a manner that cannot be construed 
as bad faith.

As a practical matter, most involuntary bankruptcy petitions 
filed by unsecured trade creditors are filed on good faith 
grounds, but a creditor must take into account various issues 

including the absence of disputes on their debt, payments 
within ninety days, and any efforts expended outside of 
bankruptcy court, all of which are designed to minimize 
the creditor’s risk and maximize the effectiveness of an 
involuntary bankruptcy petition in order to enhance recovery. 
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In an effort to offer the credit community useful statistical 
data, in tandem with supplying a barometer to our member 
commercial collection agencies, each quarter, Commercial 
Collection Agencies of America prepares a report of 
placement of commercial accounts to its member agencies 
in aggregate. Individual agency members submit an account 
placement report, which is one of the many requirements to 
maintain a Certificate of Accreditation and Compliance. 

Routinely, the Association analyzes three indices included in 
that placement report: 

 ✔ The number of accounts placed for collection (received 
by agencies) 

 ✔ The dollar amount of accounts placed for collection 
(received by agencies) 

 ✔ The resulting average-sized account 

For the purposes of this analytical report, the association 
has studied the last eight (8) quarters and made notations of 
historical statistics where applicable. It should be noted that 
since membership has 
changed, adjustments 
have been made to 
previous reports to 
reflect said additions 
and deletions of 
members to give an 
accurate comparison. 
Further, when historical 
numbers are quoted, only current members’ historical 
numbers are utilized when analyzing placements. 

NUMBER OF ACCOUNTS
The association studies the number of accounts placed for 
collection and their movements between quarters within a 
particular year and compares those movements from year to 
year. 

Full year 2016 set itself apart from historical trends. First, 
the total annual number of accounts placed for collection 
was significantly higher in 2016 than it was in 2015. Prior to 
1Q 2016, the number of accounts placed for collection in a 
quarter exceeded the 400,000-account mark only twice in 
the timeframe studied. In each quarter of 2016, the number 
of accounts placed for collection exceeded that benchmark, 
with the third quarter’s tally well over a half million accounts 
placed for collection with members.

Second, traditionally, the third quarter of the year registers 
as the quarter with the lowest number of accounts placed for 
collection. The decreased number of placements reflects the 
seasonality of the data. Conversely, the final quarter of the 

year typically holds the largest number of accounts placed for 
collection because credit practitioners place accounts with a 
third-party agency prior to year-end to accommodate write-off 
policies. While the number of accounts placed for collection 
in 2016 was remarkable, we did not see the aforementioned 
third and fourth quarter trends. 

In 2016, the number of accounts placed for collection 
increased from quarter to quarter until the fourth quarter. 
From the first quarter to the second quarter, the number 
of accounts placed for collection with members increased 
by 2.8%. From the second quarter to the third quarter, the 
number increased 8.84%. The third quarter produced the 
highest number of accounts placed for collection with 
member agencies in a thirty-six-month period. However, 
the number of accounts placed for collection in the fourth 
quarter was 11.2% less than the third quarter. 

Interestingly, when 3Q 2016 is compared to 3Q 2015, we find 
that the number of accounts placed for collection increased 
substantially: 28.67%. Our analysis historically has shown 

that any change over 
eight percent (8%) is 
considered significant. 

How does 2016 
compare to previous 
years? We delved 
deeper into the account 
placement history 

archives and noted that in the last decade, the number of 
accounts placed for collection behaved as follows:

DOLLAR AMOUNT OF ACCOUNTS
We then studied the movements of the second index within 
the quarters of 2016. When we examined the dollar amount 
of accounts placed for collection, we saw an increase of 
10.47% when we compared 1Q 2016 to 2Q 2016. From 2Q 
2016 to 3Q 2016, a decrease of 9.76% and a 6.49% increase 
from 3Q 2016 to 4Q 2016. 

The net increase has brought the FY 2016 level of dollar 
amount of accounts placed for collection to approximately 
$5.3 billion, a significant increase of 10.57% over FY 2015.

When we look at the first period of the study, 1Q 2015, and 
compare it to the last period of the study, 4Q 2016, the dollar 
amount of accounts placed has increased an impressive 
21.92%. 

Again, how does this compare to previous years? The 
archives gave us a historical perspective on the dollar amount 
of accounts placed for collection: 

An Analysis of the Placement of Delinquent 
Commercial Accounts for Collection FY 2016

By Annette Waggoner
Executive Director

Commercial Collection Agencies of America

NUMBER OF ACCOUNTS PLACED FOR COLLECTION
An increase from 2007-2009 

A significant decline from 2010-2013
Numerous fluctuations between quarters in 2014 and 2015

A steady increase in 2016
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AVERAGE-SIZED ACCOUNT
During the last eight (8) quarters, our analysis shows that 
the average dollar amount of a delinquent receivable placed 
with a certified commercial collection agency ranged from just 
above $2,400 to slightly 
less than $3,100. 

From 1Q 2016 to 2Q 
2016, the average-
sized account rose 
from $2,799 to $3,008, 
exhibiting an increase 
of 7.46%. Although the average slightly dipped between 2Q 
2016 and 3Q 2016, it rose again from third quarter to fourth 
quarter by 20%. The average-sized account in 4Q 2016 
was higher than the average-sized account in 4Q 2015 by 
16.64%.

The average-sized account placed for collection consistently 
increased between the years 2007 to 2013. In 2014, the 
average-sized account decreased. However, in 2015, the 
average increased consistently until the last quarter of the 
year. In 2016, the average was above $2800, with two 
quarters exhibiting averages hovering around the $3000 
mark. The average, while relatively consistent with the 
previous year, is considerably higher when compared to the 
years of 2007-2014. 

SUMMARY
At first blush, when examining the three indices for full year 
2016 and comparing to previous years, a sense of optimism 
is felt. Obviously, when creditors experience gains in sales, 
the resulting effect is an uptick in the account placement with 

commercial agencies, which was undoubtedly seen in 2016. 
However, recent history also has lent itself to an environment 
which is difficult to establish trends. Therefore, seasoned 
collection professionals are still “cautiously optimistic” 

regarding future 
placement of accounts 
for 2017. They know 
that the establishment 
of effective 
communication 
between the credit 
department and 

the collection agency allows for the effective handling of 
delinquencies. Further, it ensures that the troublesome 
accounts are placed on a regular and timely basis, thus 
allowing for a better rate of recovery and the opportunity to 
restore billions of dollars to the US economy. 

DOLLAR AMOUNT OF ACCOUNTS PLACED FOR COLLECTION
A consistent increase for the period of 2007-2009
A consistent decline for the period of 2010 to 2013

Fluctuations from quarter to quarter in 2014.
The highest levels of dollar amount of accounts placed in 2015 and 2016.
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You’ve placed your claim with an outside collection agency. 
They’ve done their best to collect, but the debtor is not 
paying. They tell you that your only option is filing a lawsuit. 
There is a price tag involved with lawsuits, including court 
costs and fees. Is filing suit your best option? Here are 10 
questions to ask before deciding to file.

1. Is your claim large enough to sue? Most attorneys in the 
United States will not file a collections law suit under $1,000. 
Some won’t file for anything under $2,500. If the claim 
amount isn’t worth a lawyer’s time, you should consider that it 
might not be worth it in the long run to you either.

2. Is the debtor still in business? This seems like a silly 
question to ask, but if the debtor’s company is no longer in 
business, the assets have probably already been distributed 
and sold. Unless you have a personal guarantee from the 
owner or an officer, there aren’t going to be any funds to 
collect. 

3. If the debtor is not a corporation, is there an address 
where Service of Process can be made? In the United 
States, Service of Process is the procedure whereby the 
debtor is given notice of legal filing. In the case of sole 
proprietorship and partnerships, service must be made at 
the owner’s primary place of business or residence. If the 
debtor is a corporation, service should be made on an officer 
of the company. However, if that’s not possible, service can 
be made on the Secretary of State where the company is 
incorporated. 

4. Does the debtor appear to have sufficient assets to 
satisfy a judgment if one is awarded? Unless you simply 
want to make a point, or are hoping the debtor’s business 
will pick up in the future, suing a debtor that doesn’t have the 
ability to pay a judgment, even if you get one, may not be 
worth the time, effort and expense. However, some creditors 
will file suit just the same to have the judgment on the record. 
In the U.S., the judgment will remain on file for 10 years and 
acts as a lien on any future assets. 

5. Does the attorney (or your OCA) have a previous 
experience with the debtor? If they have, they may also 
have a good idea whether or not the debtor has enough 
assets to pay a judgment. Or, exactly what his method of 
operating is. Some debtors won’t pay until a legal action is 
filed against them. Then they turn around and either offer a 
settlement or just pay up. 

6. Is the debtor disputing the account? Are you sure you’re 
in the right? If the debtor has any legitimate disputes of the 
account, you’re generally better off accepting a settlement if 
one is offered. Disputes might relate to quality, timeliness of 

delivery, non-performance of the contract, pricing changes, 
etc.  If the debtor feels they have a case, they could 
potentially file a counterclaim against you. 

7. Can you supply sufficient documentation to 
substantiate the debt? This is a list of the basic things that 
must be proven in court to win your case.

1. You received an order from the debtor.
2. You and the debtor agreed on a price for the 

merchandise or service to be provided.
3. You delivered the merchandise or provided the service.
4. You made a demand for payment.
5. No payment has been received. 

8. Has the debtor threatened to file a counterclaim? 
Defending against a counterclaim can cost a lot of money 
and time. If you’re not 100% sure that the debtor is wrong 
and you are right, it’s probably not worth taking the risk. 

A counterclaim is considered a separate action. Although you 
can use the same attorney for the initial filing and to defend 
the claim, they will charge separate hourly fees to handle the 
counterclaim. 

Some debtors, even without legitimate disputes, will threaten 
or even actually file countersuits in an attempt to force you to 
back away from your lawsuit, or to accept a lower settlement. 

9. Will you be able to supply a witness if one is required? 
If your case does end up going to trial (most are settled 
out of court) you will be required to provide a witness. An 
affidavit or deposition will not suffice. Before turning down 
any settlement offer, be sure to figure the costs of providing a 
witness into your calculation of the costs involved in pursuing 
a trial. 

10. Do the costs involved warrant filing a lawsuit? Are 
they in line with what is owed? Generally, initial court costs 
should not exceed 10% of the value of the claim. 

Initial court costs generally include all the filings required by 
the court to render a judgment. They usually do not include 
filing a Writ of Execution or any supplementary proceedings 
required to attempt collection, should the debtor choose to 
ignore the judgment. 

To determine whether there is a likelihood of obtaining a 
favorable judgment and collecting it, carefully consider the 
answers to each of the preceding questions. If you’ve been 
using an OCA and an attorney, they should be able to guide 
you to the decision that is favorable to your company. 

10 Questions to Ask Before Suing a Collection Account
From ABC-Amega 
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U.S. Supreme Court Questions Constitutionality 
of New York Credit Card Surcharge Ban as a 

Regulation of Commercial Speech
By Bruce Nathan Esq. and Andrew Behlmann, Esq.

Lowenstein Sandler LLP

On March 29, 2017, in a potential, or at least temporary, 
victory for the plaintiffs in Expressions Hair Design et al. 

v. Schneiderman, the United States Supreme Court ruled that 
New York’s credit card surcharge ban regulates speech, not 
pricing. The Supreme Court vacated the June 2016 decision 
of the Second Circuit Court of Appeals, which had upheld the 
statute as a constitutional regulation of pricing, and remanded 
the case to the Second Circuit with instructions to instead 
analyze the statute as a commercial speech regulation.

The statute at issue, New York General Business Law § 518, 
provides that “No seller in any sales transaction may impose 
a surcharge on a holder who elects to use a credit card in lieu 
of payment by cash, check, or similar means.” Violations of 
§ 518 carry misdemeanor criminal penalties of a fine of up to 
$500, imprisonment up to one year (!), or both.

Merchants accepting payments by credit card typically 
pay fees of approximately 1% to 5% of the amount of the 
transaction, depending on a number of factors, such as 
the brand and type of card, the nature of the merchant’s 
business, and the amount of the transaction. The Expressions 
plaintiffs, a group of New York merchants, wanted to offset 
their cost of accepting credit cards by imposing a surcharge 
on customers who paid by credit card. Visa and MasterCard 
historically prohibited merchants from imposing surcharges 
for credit card payments, thus rendering state statutes such 
as § 518 redundant. However, a 2012 anti-trust settlement 
(currently being re-engineered after being overturned on 
appeal) led to modifications in the Visa and MasterCard 
network rules to permit merchants to pass the cost of card 
acceptance onto customers through a surcharge at the point 
of payment. This change promptly brought a handful of state 
statutes banning credit card surcharges, such as § 518, back 
into the news and the courts.

Although § 518 prohibits merchants from adding surcharges 
to credit card transactions, it does not preclude merchants 
from raising prices across the board and offering a discount 
for payment by cash or check. For instance, under § 518, 
charging $20.00 for a product and adding a $1.00 surcharge 
for credit card payments would be forbidden, but charging 
$21.00 for the same product and offering a $1.00 discount 
for cash or check payment would not. In either instance, 
however, the fundamental economic reality is exactly the 
same: a customer paying for the product in cash will pay 
$20.00, while a customer paying for the same product with a 
credit card will pay $21.00.

The Expressions plaintiffs filed a lawsuit against the 
New York Attorney General in June 2013 in the United 
States District Court for the Southern District of New York, 
seeking two forms of relief: first, a declaration that § 518 is 
unconstitutional and preempted by other federal laws, and 
second, an injunction preventing the state from enforcing the 
statute. The plaintiffs asserted, among other things, that § 
518 unconstitutionally restricts the manner in which they can 
communicate their pricing to customers. In the hypothetical 
scenario above, customers would pay the exact same prices 
under either the (forbidden) surcharge arrangement or the 
(permissible) discount structure. The only difference is in 
the words used to define the two pricing schemes. That 
seemingly arbitrary distinction, the plaintiffs argued, infringed 
on their First Amendment rights. The merchants – for obvious 
reasons – wanted the ability to maintain and post their usual 
prices, but charge an additional fee for credit card payments 
to properly reflect the added costs imposed by the credit card 
networks.

The merchants prevailed in the District Court. That court 
adopted the merchants’ view that, among other infirmities, 
§ 518 is unconstitutional because it impermissibly regulates 
speech by drawing an arbitrary distinction between the words 
“discount” and “surcharge” even though there is no difference 
whatsoever between the economic realities of the two pricing 
structures.

The Second Circuit reversed the District Court, holding that § 
518 is not unconstitutional. Rather, the Second Circuit ruled 
that § 518 is simply a pricing regulation and that it is “far 
from clear” that the statute prohibits a dual pricing scheme 
(i.e., posting separate prices for cash and credit, as opposed 
to a single price plus a surcharge for a particular mode of 
payment). The Supreme Court granted certiorari to review the 
Second Circuit’s decision.

In the Supreme Court, the merchants waived a facial 
challenge to the overall constitutionality of § 518, and instead 
challenged the statute only as it has been or could be applied 
to them in one particular pricing scenario: posting a single 
cash price and an additional credit card surcharge (either as 
a percentage of the price or a fixed amount). The Supreme 
Court agreed with the Second Circuit’s determination that § 
518 would bar this type of pricing arrangement. However, the 
Supreme Court rejected the Second Circuit’s holding that § 
518 is simply a pricing regulation and instead held that § 518 
regulates speech because it regulates “the communication 
of prices rather than prices themselves …” (emphasis 
added).
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The Supreme Court’s determination that § 518 regulates 
commercial speech is not the end of the story. While 
some commentators have predicted that the Expressions 
plaintiffs have a strong chance of prevailing on remand, the 
Supreme Court did not offer any insight on whether § 518 
is a constitutional regulation of commercial speech. The 
commercial speech doctrine is not as well-developed as the 
Supreme Court’s jurisprudence regarding individual speech, 
nor are the protections as robust. The Supreme Court first 
ruled in 1976 that commercial speech is entitled to some 
level of First Amendment protection, holding that commercial 
speech may not be banned in its entirety. In 1980, the 
Court announced a three-step test for ascertaining the 
constitutionality of regulations of commercial speech. Under 
that test, a statute that regulates commercial speech, such as 
§ 518, is only constitutionally permissible if (1) a substantial 
governmental interest is at stake, (2) the speech regulation 
at issue directly advances that substantial governmental 
interest, and (3) the regulation is narrowly tailored – that is, 
no more extensive than necessary to advance that interest. 
In 1989, the Court refined the “narrowly tailored” prong of the 
test, providing that the regulation must bear a “reasonable fit” 
to the governmental interest it serves. 

The Supreme Court remanded the case to the Second Circuit 
to consider the constitutionality of § 518 as a regulation 
of commercial speech, as applied to the “single price plus 
surcharge” arrangement described above. Under the 
commercial speech doctrine, the Second Circuit can only 
uphold § 518 if it first finds that prohibiting such a pricing 
regime serves a substantial governmental interest, and then 
finds that the prohibition in § 518 bears a reasonable fit in 
furtherance of that interest.

The Attorney General will likely assert on remand, consistent 
with prior arguments in the Expressions litigation, that § 518 
serves a substantial governmental interest by protecting 
consumers from being misled by merchants’ advertised 
prices, only to learn at the time of payment that they will 
be charged an added fee for paying by credit card. It is 
difficult to fathom consumers requiring “protection” from 
a modest surcharge, particularly where the applicable 
Visa and MasterCard rules require clear signage advising 
consumers of it at the point of sale – and where consumers 
have the option not to proceed with a purchase if they 
dislike the surcharge. Absent a threshold finding that § 
518 serves a substantial governmental interest, such as 
consumer protection, the statute would not survive the 
plaintiffs’ challenge. However, if the Second Circuit does find 
that § 518 serves the substantial governmental interest of 
consumer protection (or otherwise), it very likely would also 
find that the statute furthers and bears a “reasonable fit” to 
that interest, and thus satisfies the other two prongs of the 
constitutional standard.

In light of the Supreme Court’s directive to consider § 
518 as a speech regulation, it is entirely possible that the 
Second Circuit will reverse its prior holding on remand and 

will instead uphold the District Court’s determination that § 
518 is unconstitutional as applied to the “single price plus 
surcharge” pricing arrangement. It is also possible that the 
Second Circuit will follow the admonition in the concurring 
opinions that the Supreme Court should have remanded 
the case back to the Second Circuit with an instruction to 
certify to the New York Court of Appeals the question of how 
§ 518 operates: that is, which pricing schemes, if any, § 518 
would permit and which it would prohibit. However, as other 
commentators have noted, the Supreme Court’s opinion 
contains so little guidance on the underlying First Amendment 
issues that there is no guarantee of what the Second Circuit 
will do on remand.

Two additional petitions for certiorari are pending in the 
Supreme Court with respect to conflicting decisions by 
the Fifth Circuit, which upheld the Texas surcharge ban 
as a constitutional pricing regulation, and the Eleventh 
Circuit, which struck down the Florida surcharge ban as an 
unconstitutional restriction on merchants’ speech. In light of 
the Supreme Court’s decision in Expressions, it is possible 
that the Court will summarily reverse the Fifth Circuit with 
similar instructions to consider the Texas statute as a speech 
regulation. Granting certiorari in the Eleventh Circuit case, 
which considered Florida’s surcharge ban as a speech 
regulation, would provide the Supreme Court an opportunity 
to expand on the application of the commercial speech 
doctrine to such regulations.

In summary, if the Second Circuit strikes down § 518, 
at least as applied to the pricing scheme at issue in 
Expressions, the takeaway for merchants accepting 
credit cards from customers located in New York (debates 
regarding the applicability of § 518 to B2B transactions aside) 
will be that § 518 will no longer prohibit the posting of a 
single price and the imposition of a surcharge atop that price 
for payment by credit card. Time will tell whether that is the 
outcome here.

About the authors:
Bruce S. Nathan, Partner in the firm’s 
Bankruptcy, Financial Reorganization & 
Creditors’ Rights Department, has more 
than 30 years experience in the bankruptcy 
and insolvency field, and is a recognized 
national expert on trade creditor rights and 

the representation of trade creditors in bankruptcy and other  
legal matters. 

Andrew Behlmann applies his legal and 
financial expertise in complex Chapter 11 
cases, where he represents debtors, creditors’ 
committees, purchasers, and investors. 

He writes and speaks frequently about 
bankruptcy matters and financial issues. 
Before becoming a lawyer, he worked in 
senior financial management at a midsized, 
privately held company.
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The Commercial Collection Corp. of NY, Inc.

• Global 3rd Party 
Collection

• Mechanic’s Liens
• 1st Party Programs

• Interactive 
Client Portal

• UCC Services
• Credit Reports

www.commercialcollection.com

Being in business for over 54 years, CCC of NY understands that extraordinary 
service and results are the keys to a long-lasting partnership. Customizing 

services to each client’s wants and needs is part of the Commercial Collection 
Corp. of NY mission statement.

34 Seymour St., Tonawanda, NY 14150
Toll Free: 800-873-5212 

Fax: 800-873-5211

https://www.commercialcollection.com/
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Credit2B announced that Kavita 
Singh has joined as Chief Product 
Officer. In this role, Singh, a highly 
experienced software product 

manager, will be responsible for planning, design, build and 
promotion. She will also serve as host of the Product Advisory 
Council which is a selection of Credit2B’s top clients engaged 
in defining the future vision for the industry and evaluating 
product decisions.

“Kavita is a tremendous addition to our team. She brings 
invaluable product management experience in the financial 
technology industry, with a belief and passion for the Credit2B 
business vision,” said Shyarsh Desai, CEO of Credit2B. 

Most recently, Singh was Sr. Product Strategy Manager with 
Fiserv, and Product Manager with Dun & Bradstreet. Earlier 
in her career, she was a lead in e-business development with 
IBM.

Platinum Partner News

CRF Platinum Partners, HighRadius and ABC-Amega 
have both achieved a significant collection-related security 
certification from the federal government.

The EU-U.S. Privacy Shield Framework, as set forth by the 
U.S. Department of Commerce regarding the collection, use 
and retention of personal information transferred from EU 
(European Community) member countries to companies in 
the United States, requires that participating U.S. companies 
have in place appropriate independent recourse mechanisms 
for dispute resolution. The Privacy Shield Framework provides 
a set of robust and enforceable protections for the personal 
data of EU individuals. The Framework provides transparency 
regarding how participating companies use personal data, 
strong U.S. government oversight, and increased cooperation 
with EU data protection authorities. 

“HighRadius takes seriously the privacy and security of data, 
and as such, we take the steps necessary to ensure that the 
right levels of protection are in place," said Sashi Narahari, 
CEO and President of HighRadius.

Robert States, ABC-Amega Executive Vice President and 
CFO said, “With this new certification we can assure that our 
clients' data is processed in accordance with EU standards for 
data protection."

Platinum Partner News

FIS announced on Feb. 13, 2017 
that it won the Treasury Management 
International Award for Innovation & 
Excellence in Treasury Management 

for Best Accounts Receivable Solution (for FIS GETPAID™) 
and Best Accounts Payable Solution (for FIS Trax™). FIS 
also was named Best Provider of Accounts Payable Solutions 
and Best Provider of Accounts Receivable Solutions in the 
Global Finance World’s Best Treasury & Cash Management 
Providers 2017 awards. 

Andrew Bateman, head of corporate liquidity and bank 
treasury at FIS stated, “We are also honored that our 
solutions were recognized for their ability to empower 
corporations to effectively manage their payments and credit 
and collections processes.” 

Two CRF Platinum Partners 
— HighRadius and ABC-
Amega — Earn EU Privacy 
Certifications

Thank you IAB Solutions LLC!  TEAM 
IAB has again (4th consecutive year) 
graciously supplied the Foundation with 
lanyards for our three in-person Forums 
and Shared Services event. The donation 
of the lanyards to the Foundation is much 

appreciated as it is a monetary savings, but they also provide 
significant functional use for attending members and guests.  
A very gracious gesture to our community!    

HighRadius announced February 
8, 2017, the opening of another 
location, this time in London, 
United Kingdom to deliver Credit 

and Accounts Receivable automation to the European 
market. In addition to the new location, HighRadius has hired 
Gwyn Roberts, Vice President, EMEA to lead the sales and 
operations at the new location and aid in the expansion and 
development of business growth and customer success 
throughout Europe.

“Our new European office will allow us to offer the same 
benefit to European-based organizations by employing the 
HighRadius Integrated Receivables solutions,” said Sashi 
Narahari, President and CEO of HighRadius.

http://www.abc-amega.com/
http://www.iabllc.com/
http://www.highradius.com/
http://www.credit2b.com/
https://www.fisglobal.com/
http://www.highradius.com/
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Please hyperlink the following:

·         Altus logo in the bottom right corner, the "www.
TrustAltus.com" and the word "Altus" in the headline (3 
total)
https://trustaltus.com/

·         When you click on DOWNLOAD WHITEPAPER 
HERE it should link to  
https://trustaltus.com/collections-vendors-certified/

·         When you click on USE ALTUS AND PROTECT
YOUR COMPANY’S REPUTATION AND ASSETS
https://trustaltus.com/

https://trustaltus.com/
https://trustaltus.com/
https://trustaltus.com/
https://trustaltus.com/collections-vendors-certified/
https://trustaltus.com/
https://trustaltus.com/
https://trustaltus.com/
https://trustaltus.com/
https://trustaltus.com/collections-vendors-certified/
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CRF
Friends of the Foundation

2017

This group of attorney firms, in addition to their intellectual 
contributions, has stepped forward to offer financial support to the 

foundation, for which CRF and its members are very grateful.

Brad Sandler — (302)778-6424
bsandler@pszjlaw.com 

Rafael X. Zahralddin-Aravena  — (302) 384-9401 
rxza@elliottgreenleaf.com

Bruce S. Nathan — (212) 204-8686
bnathan@lowenstein.com

Scott Blakeley — (949) 260-0612
seb@blakeleyllp.com 

Scott L. Hazan  — (212)-905-3625 
shazan@otterbourg.com

Jay Indyke — (212) 479-6080
jindyke@cooley.com 
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The Credit Research Foundation 
is very fortunate to receive 
support from our Platinum 
Partners. Their contributions 
and collaborative efforts help the 
Foundation maintain activities at 
the level at which our members 
have become accustomed.

While these firms and the services 
they provide are very familiar to 
our members, you can learn more 
about them by clicking HERE.

http://www.crfonline.org/membership/platinum.asp
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