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Social Media and
Credit Decisioning:
A Multi-Faceted
Exploration

Introduction

1st Qtr.

Does Social Media — by virtue of the volume of information it captures on individuals, businesses and
other organizations — present opportunities for credit risk management professionals, or are there
valid and ongoing concerns? Billions of tweets, Facebook posts and Instagram pictures are posted
every day on the Internet, and are being searched by federal anti-terrorist organizations, state and
local law enforcement agencies, private sector businesses, political campaigns and consumer credit
agencies. How does one take advantage of the information available and turn it into salient points of
value?
For those less familiar with social media, here is a list of the most widely used resources (see Fig 1 on
next page):
Google offers word, phrase and question searches
LinkedIn links professionals individually or as part of a group with common business interests.
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Facebook links individuals primarily in a social setting, but businesses can also post photos,
Credit Research Foundation advertisements, links, etc.
Twitter allows users to issue “tweets” to their followers, which are short messages, links,
photos and/or videos. Twitter users can link up with one another to form communication
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Instagram is similar to Facebook in operation but focuses more on photo posts.
Yelp allows users to post comments and reviews on restaurants and other entertainment
venues.
You will learn more about these Social Media resources and how they are being used later
is this series.
The subject of Social Media as a source of data for determining business credit risk has
been raised on several occasions at Credit Research Foundation forums and through
alternate inquiries. This has prompted CRF to further investigate this topic using a multifaceted approach:
I.
II.
III.
IV.

Collecting data from a CRF Survey
Conducting interviews with Credit Professionals
Analyses by a leading trade credit services provider
Considering the legal ramifications of using Social Media in credit decisioning
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I. CRF Survey Results
By Tom Diana

In early 2016, CRF conducted a survey to determine the
degree to which Social Media is or isn’t being utilized in the
risk management process.

about the use of Social Media for risk management purposes.
In fact, some respondents (16%) indicated their company has
a policy prohibiting the use of Social Media as a source for
information on Credit and/or Collections processes (Fig 5).
Although these concerns cited by management are valid for
their business, there is some growing traction in the validity of
Social Medial information in specific industry segments, such
as the food service industry, which you will see later is this
series.

Several hundred credit professionals participated in the
survey. Their responses indicated that very few (30%) are
currently using Social Media in the decisioning process (Fig
2). However, there is significant interest from those not using
it (41%) in learning more about how Social Media might
ultimately provide value when making credit risk decisions
(Fig 3).

When combining all responses, slightly more than half of
survey participants (59%) are either currently using Social
Media, intend to use it, or are interested in learning more
about how it could present opportunities for credit risk
managers (Fig 3).

For those survey respondents who don’t use Social Media,
73% said it did not have any applicability to their operations,
followed by 27% who cited legal concerns (Fig 4). So it
appears there are a significant number of apprehensions

Are you currently using social media in your
Credit and/or Collections processes?

Social Media is not being used because:

Fig 2

Yes = 30%

Fig 4

Legal
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No = 70%
Lack of Applicability 73%

If not using Social Media, do you intend
to use it or is it of interest to you?

Is there an internal company policy
prohibiting use of social media
as a source of information on
Credit and/or Collections processes?

Fig 3
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II. The Practitioner Points of View Interviews Conducted with Credit Professionals
By Tom Diana
A glimpse into how Social Media is employed in day-today credit operations was obtained through interviews of
a sampling of CRF Social Media Survey respondents. The
interviewees revealed that currently there are few tools that
aggregate and/or automate the pulling of Social Media data
into a cohesive risk scoring value. It appears that credit
practitioners must actively seek out Social Media sources
for useful data or information on customers. Also, it seems
that Social Media only provides supplemental information
on customers that must be viewed cautiously in terms of its
validity and legality.

distributor of technology products, said LinkedIn helps him
discover more information about the principals of a private
business, such as their business background and education.
“It’s been very helpful to understand the people with whom
you’re doing business,” he said. He also connects with these
individuals to keep in touch with them.

The following is how the interviewees use various Social
Media sources in their credit operations.

Some interviewees reported using LinkedIn in their collection
efforts. Ed Burke, VP of Credit & Collections for Airgas, a
seller of industrial and medical packaged gas, said he uses
LinkedIn to determine who reports to who, to find out the
best person in which to escalate a collection effort. “LinkedIn
has been valuable on an as-needed basis for collections,” he
added.

Google Searches

Facebook

Google is a search engine that doesn’t fit the strict definition
of Social Media in terms of being an online community, but
is included due to its popularity. Sue Herman, Regional
Director of Credit with Allied Building Products, said she uses
Google to find out who the owners and contractors are on
construction projects. A customer’s website can reveal a lot of
information about them, including their blog postings.

Mr. Youse said he sometimes uses Facebook in collection
efforts to get more information on customers he is concerned
about or ones that have “gone dark” and cannot be located.
He noted that Facebook may reveal information about a
principal’s financial status that contradicts what has been
represented to him. He noted that customers may contend
they are having problems paying their bills, but postings on
Facebook may contradict that, showing them with new cars
or taking vacations in expensive locations.

Google Maps
Google Maps also does not fit the strict definition of Social
Media. Nonetheless, it can be quite valuable, especially for
those companies selling on a retail level. Google Maps has
a street view option that provides a moving visual scene
of a building, its neighborhood and surrounding streets.
Such views may be helpful in determining the accuracy of a
customer’s representation of their business. Debbie Uhler,
CBA, Sr. Credit Coordinator for US Foods, said she uses
Google Maps to find out “what the neighborhood looks like.”
The view of the building is revealing to her. “Is it a taco truck
or a true restaurant?” Ms. Uhler also said the condition of a
building may offer information about the owner’s approach to
business. “Do they keep it clean? If they can’t take care of the
outside, who knows what the kitchen looks like.”

Mr. Albright turns to Facebook to see if a company site exists
there if he can’t find any information through a Google search
or a credit report.
Using Social Media as a Fraud Prevention Tool
John Mihalio, Director of Credit for Movado Group, a
designer, manufacturer and distributor of watches, used
Social Media to thwart a fraudulent refund request. In this
case a customer ordered an expensive watch from his
company’s website. The customer then reported the box
arrived empty and requested a $2,000 refund. A search on
Google and Facebook revealed that the customer, claiming to
be a college professor, was actually a student. The customer
then reported he purchased a replacement and sent a copy
of a receipt as “proof” that he never received the watch.
However, after Mr. Mihalio called that store with the receipt
number, it turned out that the receipt was actually for a $10
trinket, and the customer was a part-time worker at that
very store. The customer also confirmed his deception by
“liking” the supposedly never-received watch on Facebook
and posting pictures of it. “This is an example of how Social
Media nabbed (this customer) so he couldn’t get away with
the crime,” Mr. Mihalio said.

Kurt Albright, Director of Credit, Uline, a B2B distributor of
shipping supplies and warehouse equipment, added that
Google Maps helps to determine if the customer is legitimate.
“If a company says it’s a distribution center but Google Maps
shows an apartment complex, we may have to investigate
further,” he said. “The best feature of Google Maps is the
street-level view – it’s an important resource for us,” he
added.
LinkedIn

Mr. Mihalio also uses Social Media to gain more information
on foreign customers to help comply with US laws pertaining
to money laundering and other corrupt practices.

LinkedIn, the site that primarily links employees and business
owners, can provide useful information for credit practitioners.
James Youse, Director of Credit at Tech Data Corp., a
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Yelp

(In that regard, CRF reached out to one of its Platinum
Partners for their viewpoint on aggregating Social Media
resource content for the use and utility of the Risk
Management Professional – see Section III).

Ms. Uhler, whose company sells to restaurants, noted that
they can often be financially volatile. Sometimes restaurant
owners in financial distress will shop around for new
distributors from which to buy products. “You’ve got to be
quick to act when you think that customer is having trouble,”
she said. She monitors restaurant reviews on Yelp to find out
if there are problems with the quality of food or service since
customer ratings often include very frank information that
can’t be gained elsewhere.

Precautions, Reservations and Applicability Concerns

Other Social Media Sources

Ms. Herman of Allied Building Products said that it’s important
to learn how to effectively use Social Media. “I need to learn
how to use it the right way,” she said. “I would be amenable
to learning more about it.” She cautioned that you need to
be able to confirm information on Social Media with other
sources.

None of the interviewees reported any meaningful use of
Twitter. Mr. Albright noted he did not use Twitter or Instagram,
but some of his younger employees are looking into it to
determine if it may be of value.

Mr. Albright of Uline noted that Social Media provides
supplemental information only. “It’s not a major component of
anything we do. They’re all pieces of the puzzle.”

Mr. Albright mentioned a Social Media site called Glass Door
that allows employees to post ratings on their own company.
“If reviews are overwhelmingly bad, I may take that into
consideration,” he said.

Some companies don’t want their employees to access
Social Media for any reason. For example, one survey
respondent commented, “My employer is concerned, I
think rightly, that many of us would waste company time on
Facebook if they made it available.”

Ms. Uhler pointed out that Angies List, a site that allows
customers to rate the quality of service they have received
from local businesses, could be useful in finding information
about companies involved in home and commercial
construction.

Legal, Validity and Applicability Concerns
Almost a third of respondents to the CRF Survey indicated
they do not use Social Media because of legal and/or validity
issues. For example, on the legality issue, one survey
respondent commented, “I have concerns over the legality of
using Social Media as a collection tool, either for a company
or an individual. I would need to investigate federal and state
regulations regarding using this as a tool.”

Aggregating Services
Mr. Burke said he would like to explore the possibility of using
a service that aggregates information from various Social
Media sources. He had some experience with such a service
at his previous job with a product that employed a Google
search engine to acquire information about company layoffs,
commodity prices, etc. Other Social Media components could
then be added into the product. “They could even get it to the
level of capturing a Twitter feed,” he said.

Another respondent exemplified the reluctance to use Social
Media by stating, “Social Media is very subjective and I
would have many concerns about the viability of information,
wasting time reading junk information and also legal
concerns. To me it would be like using Wikipedia as my only
reference for a thesis.”

The aggregating service also included more traditional
information such as reviews of financials, and information
gleaned from trade magazines and major on-line
newspapers. A net score was generated based upon the
inputs into the product software, which was either a positive
or negative indicator of the credit worthiness of the company
in question. “We were pleased with the service and concept,”
he said. “There was good science behind it and my analysts
tested it out on some large customers with good results.”

Lack of applicability was an even bigger obstacle for many
survey participants. Social Media has not yet been proven to
be a useful tool for many credit executives since they don’t
believe it’s relevant to their operations.
(Given the depth of what is highlighted above and the number
of participants citing legal concerns, CRF reached out to one
of the legal firms comprising its Friends of the Foundation for
their take on the legal side of things - see Section IV).
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III. Analyses by a leading trade credit services provider
By Saleem Khan - Global Leader – Content Innovation
and Rich Ferrera, CCE, Senior Leader of Global Data Assets
Background

Qualitative data is not to be discounted by any means. A
host of tools exist that provide inexpensive entity extraction
capabilities and natural language processing in order
to extract meaningful sentiment, entity information, and
metadata, to name a few. Tools like IBM’s Alchemy API2 can
be fed the body of a tweet or a post on Foursquare to extract
relevant content as well as sentiment.

Credit managers have traditionally relied on company
financials and trade payment experience data when making
their trade credit decisions. Social media data presents
a potential new source of untapped information that can
complement traditional factors in the credit decision process.
If used in a pragmatic way, social media data, in conjunction
with company financials and trade experience data, may
provide a more nuanced view of an entity’s credit health.

Verified Users: When looking to use posts by named users
it becomes important to make a determination about the
poster’s identity. Many social media sites have verified user
features which confirm the name and address of a poster
before providing a certificate that the user can display (e.g.
verified user on Amazon.) Some sites, by virtue of their
cohort, would create pressure for users to use their true
identity (e.g. LinkedIn account needs to be accurate if you’re
a job seeker.) Verified user data provides an extra layer of
confirmation that there isn’t too much noise in the data you
are analyzing.

When available, social media data provides a real-time
view into the pulse of an entity. Unlike company financials,
which are released quarterly or monthly, social media data
may allow credit managers to receive a more real-time
assessment of a company’s ability to pay its trade credit
obligations.
We are in the early phases of testing to see whether
social media data can be used as a leading indicator of
credit conditions at an entity level. This article will describe
approaches being taken and certain key considerations when
using social media as a source of content. We continue to
experiment with this novel new source and believe there is a
potential signal in the noise that can increase the aperture for
credit managers.

Influencer Scores: The network effect of social media
sites also needs to be taken into account when verified
user information is sparse or not present. Influencer scores
provide a sort of rating for a user based on a multitude of
factors, ranging from the number of followers a user has to
how many reposts an original poster gets. An example would
be the influencer score that Warren Buffet has compared to
the obscure author of this article. A post from Warren Buffet who currently has 1.13 million followers on Twitter and whose
posts are retweeted by thousands - about an entity would
carry much more weight, which may incent the poster to post
credible tweets.

A Framework for Social Media Sources
In order to incorporate social media sources into a proprietary
model a few key factors need to be considered. The
approach taken is a deductive one that starts with all potential
sources then whittles down to candidate sources and
individual variables from those sources.

Sentiment Analysis: Another important derived factor
from social media data is the sentiment around a specific
topic or entity. This sort of data is created in a proprietary
manner using language processors after content has been
downloaded and ingested into a central relational database
(e.g. Oracle) or a map/reduce database (e.g. Cloudera). This
type of data is obviously a probabilistic determination but can
provide important trending signals for an entity.

Cohorts: Not all social media sites are alike; a cohort based
filter needs to be applied before deciding where to source
your content. Interested in determining credit terms for retail
locations, nightlife and restaurants? Your best bet may be
Foursquare1 or Facebook. Interested in consumer goods?
Twitter and Pinterest may be your best sources. It’s been
said that, “Facebook is like your living room, LinkedIn is like
your office,” etc. This sort of cohort based filter can be a great
starting point to determine where to go when analyzing a
certain type of business entity.

An Illustrative Example: A credit manager at a wholesale
food distributor needs to determine which restaurants in her
portfolio may have trouble repaying on time. Using the cohort
filtering method described previously, the credit manager
determines that her portfolio of Utah-based restaurants
are active on a social media site. The sample size is
large enough for her to pull quantitative information about
check-ins over time at these locations. She runs a simple
regression analysis to determine that, historically, there is
a high correlation between a 20% decrease in check-ins to
payment delays. She further determines that there is a high

Quantitative vs. Qualitative: The next filter that needs to
be applied is the type of data you are looking to source.
Check-in data from users of social media apps can produce
a great source of quantitative data. Information about trends
in foot traffic, the amount of time spent in a location, and
the distance travelled to visit a location can all be used in
models that may have correlation with trends in cash flow for
a business.
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correlation to the 20% downturn in check-ins to a negative
sentiment score from posters of 65% or more. Armed with
this information, which indicates reduced sales and cash
available to pay trade creditors, our credit manager can now
expedite her collection activities on customers that meet this
criteria.
Disadvantages: Social media data is often unstructured,
uncleansed and unmatched which makes it a very
tough dataset to work with. The use of colloquialisms,
abbreviations and jargon often make sentiment and entity
extraction difficult, if not impossible. In addition to the data
quality issues, the issues around the proliferation of bots3
(automated posts from unverified users) create a tremendous
amount of noise.
Conclusion: There are strong advantages to using social
media content in your credit decision framework. Credit
managers cannot overlook this dataset as a proxy for
determining real-time credit conditions. This content and
the technology used to make credit assessments is still in
an early phase but will soon be another tool in the credit
manager’s arsenal.
1.
2.
3.

FourSquare Data: https://developer.foursquare.com/
Alchemy API (Sentiment/Entity Extraction):
http://www.alchemyapi.com/
http://www.bloomberg.com/features/2015-click-fraud/
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IV. Considering the legal ramifications of
using Social Media in credit decisioning
Social Media: The New Reality for Credit Professionals
By Mary J. Hildebrand, CIPP/US/EU, Bruce S. Nathan and Cassandra M. Porter

As John Judge, Senior Vice President at ABC
Equipment Inc., casually scanned the weekly staff
meeting agenda, an item caught his attention. Jane
Quick, ABC’s new Director of Credit, had reserved
time for “Social Media.” ABC provides supplies and
equipment to the restaurant industry throughout the
northeastern United States. What could that possibly
have to do with Social Media? Curious, he called
Quick for a preview.

the issue confronting credit professionals is not whether to
utilize information found on Social Media, but how to manage
compliance and legal risks associated with that strategy.

In her new role, Quick had been investigating some
disturbing trends. ABC’s accounts receivable has
been steadily aging. Several key customers had
either closed or merged with third parties. And,
perhaps most disconcerting, a few online upstarts
had won business from restaurants located in ABC’s
sweet spot by getting access to the restaurant’s
management before ABC even knew about the
opening. What could they know that ABC didn’t?

Commentators agree that the popular term “Social Media”
encompasses a broad array of online communication
platforms. In providing guidance (“Guidance”) to financial
institutions regarding the use of Social Media, the Federal
Financial Institutions Examination Council (“FFIEC”) offers an
apt description:

In this initial article on how credit professionals can properly
utilize Social Media, the authors explore the impact of Social
Media on decisions associated with extending, limiting or
terminating credit to business customers.
Setting the Stage: What Exactly is Social Media?

Social Media is a form of interactive online
communication in which users can generate and
share content through text, images, audio, and/or
video (“Social Media”). Social Media can take many
forms, including, but not limited to, (i) micro-blogging
sites (e.g., Facebook, Google Plus, MySpace, and
Twitter); (ii) forums, blogs, customer review web sites
and bulletin boards (e.g., Yelp); (iii) photo and video
sites (e.g., Flickr and YouTube); (iv) sites that enable
professional networking (e.g., LinkedIn); (v) virtual
worlds (e.g., Second Life); and (vi) social games (e.g.,
FarmVille and CityVille).1

According to Quick, ABC could improve collection
of its accounts receivable and its market share by
tapping into information available through social
media. In fact, she intended to propose integrating
social media research into ABC’s credit review
process from start to finish! Judge expressed
reservations - after all, ABC’s activities were subject
to certain federal statutes, and social media was
uncharted territory. Clearly, they needed more
information before forging ahead.

Social Media is dynamic and inherently interactive, creating
virtual communities for work and social activities. Individuals,
organizations and businesses sponsor websites and
participate on Social Media for various purposes, including
interaction with current and potential customers, professional
networking, or simply staying in touch with friends. Social

If a similar scenario is playing out in your organization, you
are not alone. Social Media offers credit professionals an
unprecedented opportunity to access information regarding
credit applicants outside the confines of the traditional credit
application and other sources of information.

1
Federal Financial Institutions Examination Council (Docket No.
FFIEC-2013-0002), “Social Media: Consumer Compliance Risk Management
Guidance.” 78 Fed. Reg. 76297-76305 (Dec. 17, 2013). Electronic mail and
text messages, standing alone, are excluded from the FFIEC’s definition of
Social Media.

However, current laws intended to protect applicants for trade
credit from unlawful practices and discrimination, still apply
to the rapidly evolving area of Social Media. Increasingly,
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Media has the potential to provide real time data on a
business applicant and their management, including, for
example, today’s post on Yelp, or a Facebook posting
announcing the target date for opening a new location.
By contrast, traditional sources of information that credit
professionals use to assess creditworthiness, such as
audited and unaudited financial statements, may already be
stale when submitted.

use of Social Media information designated by the users as
“private,” may violate the ban on fraudulent activity found in
most Policies, as well as other applicable law.
Another key aspect of Social Media that credit professionals
should consider is the reliability of the content and information
accessed. Virtually all Social Media platform providers
decline responsibility for verifying user-provided content, as
reflected in their Policies. For example, the forum/customer
review site Yelp permits registered users to post content
and commentary regarding various businesses profiled on
the site. However, the user (and not Yelp) is responsible for
the reliability and veracity of that content. Yelp, like other
Social Media sites, only reserves the right, although it has
no obligation, to remove content that violates standards of
acceptable use reflected in the Policies. Social Media sites
such as Pinterest and LinkedIn, where the breadth and
extent of user-created content drives the site’s popularity,
also provide that the user is solely liable for “user generated
content” that is posted on the site.

Every community has rules, and Social Media is no
exception. Social Media sites typically post terms of use (aka,
terms of service) and a privacy policy (the “Policies”) which
reflect the rules applicable to profiles, content, and services
available through the site. The Policies create legally binding
contracts that govern the actions of Social Media providers,
users and visitors to the site. Of particular interest to credit
professionals, the Policies establish privacy practices
governing the collection, use and disclosure of information
available on the site.
Organizations and individuals that choose to share
information using Social Media typically have the right to
determine their audience through “privacy settings,” which
define the categories of users permitted access to such
information. Not surprisingly, available privacy choices vary
according to the applicable Policies, the preferences and
consents granted by the posting party, and the status of the
individual or entity seeking access to such information. For
example, Facebook, the popular “micro-blogging” site, allows
members to designate certain information as “public,” but
restrict access to more private data to individuals accepted
as “friends.” LinkedIn, one of the FFIEC’s examples of
a professional networking site, also allows members to
control who may view their profile information. LinkedIn, like
Facebook, considers the status of the viewer, specifically
whether the viewer is a member of the LinkedIn community
and the type of membership that the member has purchased
from LinkedIn. Members of Facebook, LinkedIn and other
Social Media sites, however, typically do not have privileges
to post or modify the profiles (or “pages”) of other users,
particularly personal information such as name, residence,
education, employment, age, or gender. In order to override
existing content and post new or different profile information,
the authorized user’s credentials must be used (e.g., online
name, password, and responses to authentication questions).

While this allocation of responsibility for content is certainly
not unique to Social Media forums, the impact of using such
information in credit decisions may be significant. The issue
is not that the information gleaned from Social Media is
inherently unreliable. Rather, informed credit professionals
should be aware that Social Media “content creators” owe no
duty of loyalty or quality to anyone other than themselves.
Accordingly, credit professionals should carefully consider
the “weight” given to any information obtained from a Social
Media site.
The Policies govern Social Media sites as a matter of
contract, but legal authority for cybersecurity practices
rests with the Federal Trade Commission (“FTC”).3 The
FTC’s enforcement responsibility includes the evaluation
and enforcement of Policies that govern Social Media sites.
Section 5 of the Federal Trade Commission (FTC) Act, 15
U.S.C. § 45, prohibits ‘‘unfair or deceptive acts or practices
in or affecting commerce.’’ The FTC has vigorously pursued
enforcement actions against Social Media sites ranging from
the 2012 settlement with Facebook, Inc. (where the company
agreed to submit to an independent biennial privacy audit
until 2032) to the 2014 settlement with Snapchat (where the
company agreed to a similar biennial 20-year audit/review
period of its privacy policies).

Social Media users exercise a meaningful degree of control
over the content and information on their profiles and
pages, and access to such materials by the public, other
site members, friends and contacts. Although courts have
held that there are no statutory protections for electronic
information that is publicly accessible, relying on such
information as a factor in extending credit may violate
applicable law (see below). Moreover, the Policies also
govern visitors to the Social Media site who never join or
“friend” anyone. Therefore, even if a credit professional views
public information on a Social Media site, use and disclosure
of this information may be restricted by both applicable law
and the terms in the Policies. Similarly, a Facebook wall post
that is configured to be private is, by definition, not accessible
to the general public.2 Accordingly, unauthorized access and

Activities on Social Media are governed by the Policies, and
through the FTC. For the most part, laws applicable to credit
decisions were enacted long before Social Media became a
reality. Nonetheless, these laws remain critical to the process.

Relevant Federal Laws & Regulations
There are several federal statutes that govern trade credit
decision making. This article focuses on two laws integral to
trade credit practices in business-to-business transactions,
the Equal Credit Opportunity Act, 15 U.S.C. § 1691 et seq.
Monmouth-Ocean Hospital Service Corp., 961 F. Supp. 2d 659, 666 (D.N.J.
2013) (citing Konop v. Hawaiian Airlines, Inc., 302 F.3d 868, 874 (9th Cir.
2002)).
3
The FTC authority in this area was recently affirmed by the Third
Circuit in its opinion, Fed. Trade Comm’n v. Wyndham Worldwide Corp., 799
F.3d 236 (3rd Cir. 2015).

2
Recently the District Court of New Jersey reviewed this issue
in the context of a wrongful termination of employment matter, Ehling v.
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(“ECOA”) as implemented by Regulation B, and the Fair
Credit Reporting Act (“FCRA”). As yet, ECOA and FCRA do
not include any exceptions or special requirements applicable
to Social Media, although the FFEIC has issued helpful
guidance. Credit professionals pursuing a Social Media
strategy to assist in their credit decisions must be mindful
of the challenges inherent in applying nearly 50-year-old
statutes to emerging technology. In other words, it’s not a
perfect fit.

business transactions. The FCRA applies to all written, oral,
and other communications of information by a consumerreporting agency (“CRAs”) that may bear on a consumer’s
creditworthiness, standing or capacity, character, general
reputation, personal characteristics, or mode of living. The
FCRA requires that a creditor provide notice to an applicant
if it is denying credit or taking any other adverse action
with respect to an extension of trade credit based upon
the information obtained in a consumer credit report.6 The
FCRA also requires that a creditor disclose a credit score on
which the creditor relied in taking an adverse action where
the credit score is based in whole or in part on information in
a consumer credit report. That includes all of the key factors
that adversely affected the credit score, the date the credit
score was created and the name of the person or entity
that provided the credit score. The FCRA also requires that
a creditor seeking a credit report on a business entity’s
principal, who is not otherwise liable to the creditor, obtain
the principal’s consent. The FCRA does not apply to the use
of business credit reports.7

Under the ECOA, it is unlawful for creditors to discriminate
in any aspect of a credit transaction on the basis of an
applicant’s sex, marital status, race, color, religion, age, and
receipt of public assistance (collectively, the “ECOA Factors”).
The ECOA also requires that an applicant be notified of
adverse actions, including when credit is denied, restricted
or terminated. ECOA protects consumers, but is sufficiently
comprehensive to implicate certain trade credit decisions.
Moreover, since ECOA broadly defines “applicant” and
“creditor,”4 it applies to all credit decisions, including business
credit. As a result, credit professionals are well advised to
take ECOA into consideration when contemplating use of
Social Media.

In 2012, the FTC filed a suit against Spokeo, Inc., a Social
Media data collector marketing profiles to human resource
and recruiting departments. In its suit, the FTC alleges
that Spokeo failed to adhere to the provisions of the Fair
Credit Reporting Act, 15 U.S.C. § 1681 et seq. (“FCRA”)
when collecting data and passing it on to purchasers.
Spokeo and the FTC settled the action through a consent
decree wherein Spokeo agreed, among other relief, to (i)
pay a civil penalty of $800,000, (ii) comply with the FCRA,
including providing “User Notices”, (iii) submit annual
“compliance reports” for the next 20 years, and (iv) maintain
records necessary to demonstrate its compliance with the
settlement.

If a creditor, for example, treats an applicant (or a potential
applicant) unfavorably based on one of the ECOA Factors,
ECOA may be implicated. In particular, a creditor may not
request information related to the ECOA Factors, and/
or refuse to extend credit based upon one of the ECOA
Factors. Commentators have gone so far as to suggest that
credit professionals avoid engaging in “small talk” to avoid
eliciting information covered by the ECOA Factors. Moreover,
violations of ECOA do not require mal intent by the creditor;
only that creditor’s act(s) created a “disparate impact” on
credit applicants. Under the “effects test,” a creditor can
violate the ECOA even when it applies the same standards
to all applicants, but the standard violates the ECOA.5 Credit
professionals perusing Social Media for information regarding
credit applicants may easily determine that one or more of
the ECOA Factors are present. Accordingly, the potential
risk of violating ECOA is increased if, and to the extent, such
information is considered when making a decision about a
credit applicant.

For ordinary extensions of trade credit, ECOA and
FCRA seem clear enough – no discrimination, adequate
notice of an adverse action, disclosure and consent to
access a credit report on an individual, all within statutory
timeframes. In Social Media, however, the guidelines begin
to blur. Suppose, for example, ABC routinely drives by
restaurant locations to verify the address, the condition of
the premises, or the crowds on a Saturday. Is this action
materially different from checking the restaurant’s Facebook
page for pictures and other content to verify information
provided on a credit application? Would it matter if, rather
than verifying information, the credit professional intended
to supplement a credit application by checking the latest
Yelp reviews?

Under ECOA, if trade credit is denied, terminated or
otherwise limited, the credit professional must provide a
notice of the adverse action and applicant’s right to request
the reasons for the adverse action. The ECOA also provides
that, upon applicant’s timely request, the creditor must
provide specific reasons for its decision to take adverse
action. This requirement applies whether the information used
to deny credit comes from Social Media or other sources.
The FCRA regulates the use of consumer credit reports and
an individual’s credit information to make credit decisions in
4
Under the ECOA, the term “applicant” means “any person who
requests or received an extension of credit from a creditor” including a person who may become “contractually liable regarding an extension of credit.” 12 C.F.R. § 1002.2(e). A “creditor” is defined under the ECOA as someone
who “regularly participates in a credit decision, including setting the terms
of the credit.” Id. at § 1002.2(l).
5
Interagency Task Force on Fair Lending, Policy Statement on Discrimination in Lending, 59 Fed. Reg. 18,266 (Apr. 15, 1994), www.occ.treas.
gov/news-issuances/federalregister/94fr9214.pdf.
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Verification would appear to be the conservative route,
but strict policies are required to ensure that additional
information readily available on Facebook (such as ECOA
Factors) does not influence the credit decision. Yelp reviews
are a gray area, not only because their veracity cannot be
verified, but also due to the same unavoidable disclosure
of ECOA Factors that cannot otherwise be considered.
Alternatively, relying on a publicly available Facebook page
6
See FTC Guidance, https://www.ftc.gov/tips-advice/businesscenter/guidance/using-consumer-reports-credit-decisions-what-knowabout-adverse.
7
See FTC Advisory Opinion to Tatelbaum (07-26-00), www.ftc.
gov/policy/advisory-opinions/advisory-opinion-tatelbaum-07-26-00.
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of an existing or potential new customer or its management
to learn about a possible need for the expansion of credit is
likely permissible.

early in the process. By Judge calling Quick to discuss
his concerns with the use of Social Media by Quick’s
department, ABC is already considering how it can best
use Social Media in its decision making process. ABC
should codify its policies concerning data collection and
appropriate use and disclosure of such data in making
credit decisions (collectively, “Social Media Policy”).
Further, management should revisit the Social Media
Policy on a regular basis to ensure that the policy is
current and reflects recent developments.

Information subject to restricted access on Social Media is
by its nature more problematic. On Facebook and LinkedIn,
members of the site may view content not available to the
general public, with the next level of access reserved for
friends and contacts. At each step, credit professionals
must ensure that (i) they do not violate the respective
Social Media sites’ Policies by their access, and (ii) their
use of this information does not violate applicable law (e.g.,
ECOA and FCRA). Although a credit professional may
have sufficient privileges on a Social Media site to view
data and/or information, this does not mean that the data is
necessarily available to the public (and/or that prior consent
is not necessary from the applicant). Therefore, while
utilizing Social Media information will likely provide a credit
professional with additional information, the right to use such
information will remain subject to the consent of the individual
or organization. Moreover, even with consent, a credit
professional may not circumvent the anti-discrimination and
disclosure requirements of these statutes.

•

Companies should institute procedures and protocols to
properly implement the Social Media Policy including,
as applicable, protocols to ensure compliance with the
Policies for specific Social Media sites. In the example
of ABC, Quick (or another senior team member) should
be charged with this responsibility and, as necessary,
with authority to create a Social Media Policy team to
ensure appropriate input by all stakeholders including
compliance, legal, and representatives from the Board.
•

Of late, certain trade creditors extending business-tobusiness credit are requiring access to a wider array of
information that may include information related to an
applicant’s officers and directors, accounts with seller sites
such as Amazon and e-Bay, and other sources that contribute
to the so-called “Social Media Score.”8 However, given the
FTC’s stance on companies (like Spokeo, Inc.) that collect
data similar to that of a CRA, along with ECOA’s restrictions
on data considered, steps to collect and utilize Social Media
information should be carefully deliberated.

Employee Training

Prior to implementing its Social Media Policy, company
management should ensure that its personnel
(employees, contractors and temporary staff) fully
understand the policy and its enforcement. In our
example, Quick should institute regular periodic reviews
of the Social Media Policy by her department members,
including disclosure practices, notice requirements, and
the relative weight that should be placed on information
gathered from Social Media. In this rapidly evolving
environment, training should not be a one-time event.
Rather, annual training should be mandatory (more
frequent if applicable technology or law changes), with a
process in place to address questions and issues on a
real-time basis.

Recommendations: A Useful Tool, Yes,
But Use of Social Media Must Be Carefully
Managed

•

Social Media is here to stay. Its terms have become a
key part of our everyday lexicon. Although considered
mainstream, this does not mean that credit professionals’ use
of Social Media in their credit decisions without further steps,
is appropriate.

Oversight and Accountability

The Social Media Policy should be subject to periodic
review by an internal but independent company resource
(e.g., the compliance department). In our example,
ABC’s internal review should measure the effectiveness
of the Social Media Policy in addressing ABC’s business
concerns that led to adoption of the Social Media Policy
(namely, collection issues, market share, and the paucity
of current information available to the credit department
compared to ABC’s competitors). As determined by Quick
and the reviewing parties, these results may be shared
with key members of ABC’s management and credit
department to improve implementation and perhaps
propose changes to the Social Media Policy.

In order to realize the benefits of Social Media while
mitigating risk, top management must make an informed
decision to permit access to Social Media and implement
appropriate policies, training and oversight to ensure that
applicable laws are honored.
•

Risk Management Process

Strategy

A company’s use of data gathered through Social Media
must be considered by its highest levels of management.
In the instance of ABC, Quick and Judge are off to an
excellent start. By adding the topic to an upcoming
meeting, Quick is raising these issues with management

•

8
See Telis Demos and Deepa Seetharaman, “Facebook Isn’t So
Good at Judging Your Credit After All” Wall Street Journal, Feb. 24, 2016,
www.wsj.com/articles/lenders-drop-plans-to-judge-you-by-your-facebook-friends-1456309801 (timely discussion on use of social media scores).

11

Audit and Compliance

In addition to more frequent internal reviews, a
company’s annual audit and compliance function should
be updated to include the Social Media Policy. As with
many other functions, companies should consider
©2016 Credit Research Foundation

inviting a third party consultant to evaluate the Social
Media Policy in comparison to industry standards and
conduct a “gap” analysis which evaluates the extent that
actual practices deviate from the Social Media Policy.
In the ABC example, as determined by ABC’s board of
directors, the audit results may be shared with ABC’s
management. Further, ABC’s board and/or management
may wish to rely on the audit results to support
enterprise-wide changes to the Social Media Policy.
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CRF’s upcoming lineup of Forums & EXPO

Forum & EXPO
See 60 EXPO services Providers!
August 8 - 10, 2016
Sheraton — Chicago, IL

Forum
October 24 - 26, 2016
Marriott Harbor Beach
Ft Lauderdale, FL
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Just a few thoughts . . . .
from CRF’s President, Bill Balduino
“…you make me feel like Spring has sprung”
Words from an old song and the rendition I
pleasantly recall is the one from Frank Sinatra.
But Spring has sprung (happy Spring to
everyone!) and for some reason everyone seems
to enjoy this time of year (absent the pollen). It
just seems to revitalize everyone after the long
doldrums of winter.
That was also my feeling and that of the CRF Team as we ended the proceedings
of our recent March Forum in Marina del Rey, California. That is, the CRF Team left
both reinvigorated and challenged. Invigorated with the gracious nature in which our
membership responds to the programs, and challenged to maintain a level of excellence
that our members deserve.
Bill Balduino
President, CRF

The March meeting was consecutive sellout number 7 and again, a thank you to all
that were in attendance! The meeting was our third largest Spring meeting over our 67
year history and it is always wonderful to see and catch up with many of the folks that
consistently attend.

The over 250 attendees had an opportunity to absorb insights, comment and discuss, exchange and dialogue
with their peers and the Forum presenters in a number of venues. The March meeting also features the annual membership
meeting in which the Foundation Executive Officers offer detail regarding the operations and performance of the Foundation.
For those not in attendance, that commentary offered insights into:

➣ attendance growth and participation rates at each Forum over a time horizon
➣ revenue growth over the same timeframes
➣ critically conducted membership research efforts/projects
In short – the Foundation is thriving nicely and enjoying tremendous support and commentary from the community it attempts
to humbly serve.
The general membership meeting also included the election of new officers and trustees, but first much thanks to our
departing board members (Brad Boe, Ken Green, Rob Hanus, Rich Kulick, Carsten Schmitz, Mike Scott, and Bill Weilemann)
for their time and efforts. And a huge ‘special thanks’ to our departing Chairman, Marty Scaminaci!!! Marty has been a
tremendous steward for the Foundation and its membership.
Our warm congratulations to Sharon Nickerson of the Acushnet Company for her appointment and election to Chairman of the
Foundation. We can clearly anticipate her support and leadership.
Next is our first Shared Services Discussion Group Meeting in May which has been overwhelmingly well received, and that
will be followed by our August EXPO and Forum. This is CRF’s largest annual in-person meeting and has become - THE
LARGEST TRADE CREDIT EXPOSITION IN THE COUNTRY - featuring an extraordinary array of service providers and
industry partners. The agenda for the Forum and EXPO will be posted on our website shortly, and you are urged to register
and reserve (R & R) as soon as possible. We conclude our meeting schedule (but not our undertakings) in October with a Fall
Forum. Wow, I think I just marched thru a calendar year in a paragraph – I guess Spring has
Sprung and the energy and enthusiasm abounds!!!!
Thanks to all of you who put a bounce in our steps and offer words of encouragement and
support ---we do genuinely appreciate it!
From the Team at CRF – Happy Spring to all and hope to see you soon!!
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NEW CRF SHARED SERVICES DISCUSSION GROUP - SELLS OUT!

In May, CRF will launch its inaugural Shared Services Discussion Group at the
Chicago O’Hare Marriott on May 9th and 10th.The response to CRF’s first invitation
for applications far exceeded expectations, and the companies representing their
community in this foray have total sales revenues in excess of $330 Billion. The
meeting itself is being hosted by AG Adjustments and sponsored by IAB Solutions –
two of the Foundation’s Platinum Partners.
CRF President Bill Balduino commented, “We are thrilled with the opportunity to
expand our offerings, and to do so in a manner that is conducive to the participating
members maximizing their experience by gaining significant and valued takeaways”.
The session is designed to be a total peer-to-peer sharing through an open
discussion format. More to come on this very exciting development as we progress.
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Virtual Currency and Avoidance Actions:
The Million Dollar Question Involving Bitcoin
Kevin Zuzolo, Esq.
Otterbourg P.C.

E

Hashfast Technologies and the Disputed Transfers

very creditor loathes being served with an avoidance
action where a debtor or bankruptcy trustee is seeking
the return of a payment made by the debtor – whether
through a preference action, fraudulent transfer claim, or
other use of the trustee’s avoidance powers. Now imagine
being asked to return $1 million more than what was paid
by the debtor. Sounds extreme, but it is a possible result
when the payment was made with a virtual currency such
as Bitcoin, and the issue is currently being considered by a
bankruptcy court in California.

Hashfast Technologies LLC (“Hashfast”) was in the business
of designing, manufacturing, and selling computer chips and
equipment for the purpose of auditing transaction data for
the Bitcoin networks, also known as “Bitcoin mining.”4 In July
2013, Hashfast began marketing a Bitcoin mining computer
system known as the BabyJet. Pursuant to an agreement
with Hashfast, Dr. Mark A. Lowe was entitled to receive
commissions in exchange for his endorsement of the BabyJet
or other Hashfast products on message boards and other
forms of social media. Dr. Lowe had the option of receiving
the commissions in cash or bitcoins. In September 2013,
Hashfast paid Dr. Lowe 3,000 bitcoins which had a value of
$363,861 at that time.

The clawback action involves a trustee attempting to
avoid and recover the transfer of bitcoins as a fraudulent
conveyance.1 Assuming that the trustee is successful, the
key question is whether the trustee is entitled to recover the
value of the bitcoins as of the date of the transfer or as of the
date of recovery. Given the rise in the value of bitcoins since
the alleged fraudulent transfer was made in September 2013,
the difference in the recovery is approximately $1 million.
Even for creditors that do not deal with virtual currency, the
case is a good reminder of possible consequences related
to avoidance actions when a creditor accepts anything other
than standard currency in exchange for goods or services. It
is also worth keeping in mind for a situation where a debtor
returns goods that subsequently increase or decrease in
value.

Hashfast entered Chapter 11 bankruptcy proceedings in June
2014. Hashfast filed a complaint against Dr. Lowe seeking
to avoid and recover the Bitcoin transfers as a fraudulent
conveyance. The Trustee alleged that Hashfast received
less than reasonably equivalent value in exchange for Dr.
Lowe’s services, which consisted of posting 160 comments
on Bitcoin-related forums over a period of approximately
one month. The action was transferred to a liquidating
trustee (the “Trustee”) and a dispute arose regarding the
maximum recovery available if the Trustee was successful in
proving the fraudulent transfer claims. The Trustee alleged
that he was entitled to recover the 3,000 bitcoins that
were transferred or the value of the bitcoins on the date of
recovery, whichever is greater. The value of the bitcoins was
approximately $1.3 million in January 2016 when the Trustee
brought a motion requesting the bankruptcy court to rule on
this issue. Dr. Lowe asserted that the most that the Trustee
could recover is $363,861, which was the value of the
bitcoins on the date that they were received by Dr. Lowe.

What is Bitcoin?
Bitcoin is a form of digital currency that is created and held
electronically. It has been described as the first decentralized
peer-to-peer payment network that is powered by its users
with no central authority.2 Unlike Dollars, Euros, or other
traditional currency that is printed by a governmental agency,
bitcoins do not exist physically. Instead, a mobile application
or computer program can provide a personal Bitcoin digital
wallet that allows a user to send and receive bitcoins.

An Issue of First Impression
Section 550(a) is the provision of the Bankruptcy Code that
governs the recovery of property that has been the subject
of a successful avoidance action. It provides that “the trustee
may recover, for the benefit of the estate, the property
transferred, or, if the court so orders, the value of such
property.” Section 550(a) does not specify the timing for the
value of the property, but the Trustee relied on case law that
interpreted the provision to mean that the Trustee is entitled
to recover the greater of the value of the property at the
transfer date or the value at the time of recovery. Therefore,
the Trustee asserted that it was entitled to recover either

There is a relatively small universe of vendors, suppliers, and
service providers that accept payment from their customers
in the form of virtual or digital currency such as Bitcoin.
However, the number of businesses and individuals using
Bitcoin is growing and the rise is expected to continue. It
has been reported that over 100,000 merchants currently
accept Bitcoin and that millions of dollars worth of Bitcoin are
exchanged daily.3
1
Kasolas v. Lowe (In re Hashfast Technologies LLC), Adv. Pro. 1503011 (Bankr. N.D. Cal).
2
https://bitcoin.org/en/faq
3
https://bitcoin.org/en/faq

17

4
Bitcoin mining is the use of computing power and specialized
hardware to process Bitcoin transactions. Bitcoin miners can earn a reward
in bitcoins for providing this service.
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Which Party Should Prevail?

the 3,000 bitcoins or the value of the bitcoins on the date of
recovery.

The question that the Hashfast case highlights is who is
entitled to the benefit when there is a substantial increase
in the value of the property transferred in an avoidable
transaction: the bankruptcy estate or the recipient of the
transfer? The Trustee argued that the estate is entitled to the
recovery date value because the estate should be returned
to the same position it occupied prior to the transfer. The
case law cited by the Trustee, however, dealt with situations
where the value of the property had decreased in value
since the time of the transfer. When property decreases in
value, it is logical to conclude that the value as of the transfer
date (rather than the recovery date) should be returned to
the estate to make it whole again. Dr. Lowe argued that the
Trustee’s position was akin to a ‘heads I win, tails you lose”
argument because the Trustee would be taking the opposite
position if the value of the bitcoins had declined.

Dr. Lowe took the position that Bitcoin was the equivalent of
U.S. dollars. This allowed Dr. Lowe to argue that he should
be treated as if he received U.S. currency and would only
have to turn over $363,861 if the Trustee’s clawback action is
successful. With Bitcoin being a new technology and medium
of exchange, no prior bankruptcy court had considered this
issue so the Hashfast bankruptcy court was presented with a
question of first impression.
Although there was no prior bankruptcy law authority, both
parties presented other rules and regulations related to
Bitcoin to support their positions. Dr. Lowe cited to federal
guidelines from the Department of Treasury and Securities
Exchange Commission where the government had taken the
position that virtual currencies, such as Bitcoin, should be
treated the same as U.S. currency. The Trustee presented
a notice issued by the IRS that concluded, for federal
tax purposes, virtual currency is treated as property and,
therefore, gains realized through sale or exchange of bitcoins
are taxable events. The dispute as presented by the parties
to the bankruptcy court was whether Bitcoin was currency or
a commodity.

If one of the purposes of clawback actions is to “undo” the
result when a creditor receives an avoidable transfer, then it
should be sufficient for the estate to receive the value of the
property as of the transfer date. From a valuation perspective,
that would put the estate into the same position it held prior
to the transfer. It is only when the property has decreased in
value that the estate would be harmed if the estate received
the recovery date value rather than the transfer date value.
In addition, under fraudulent transfer law, the measuring date
for determining reasonably equivalent value and whether the
debtor was insolvent – both required elements of a fraudulent
transfer claim – is the transfer date. Dr. Lowe raises a
legitimate question: why use a different date if the transfer
date accomplishes the goal of returning the estate to its pretransfer position?

Limited Ruling by the Hashfast Court
At a hearing on the Trustee’s motion, the Court expressed
the view that it was unnecessary to rule on the question of
whether Bitcoin was currency or a commodity. Instead, in a
two-page order, the Court simply ruled that bitcoins are not
U.S. dollars for purposes of the fraudulent transfer provisions
of the Bankruptcy Code. The order further stated: “if and
when the Liquidating Trustee prevails and avoids the subject
transfer of bitcoin to the defendant, the court will decide
whether . . . he may recover the bitcoin (property) transferred
or their value, and if the latter, valued as of what date.”

On the other hand, there may be nothing inequitable about
the Trustee’s position that, by using the recovery date, the
bankruptcy estate is entitled to the windfall, which would
be shared among all creditors. Avoidance actions attempt
to redistribute the debtor’s assets according to bankruptcy
priorities and are often only pursued when recoveries to
unsecured creditors are extremely low or nonexistent. In most
instances, the recipient of a preference or fraudulent transfer
engaged in no wrongdoing, but still must return the payment
or property received. Why should the defendant be the sole
recipient of the upside value of the debtor’s assets when
all other creditors are taking significant losses? Avoidance
actions and the bankruptcy priorities would serve to allocate
the upside proportionately among all creditors.

Although the Court refused to answer the valuation issue at
this time, the Court engaged with counsel on the topic during
the hearing. There were analogies drawn to various items
that had the potential to fluctuate in value such as Golden
State Warriors tickets, Euros, Ferraris, and Apple stock.
The Court noted an additional complication occurs if the
recipient had disposed of the property and then the property
continues to fluctuate in value. The Court challenged the
parties to identify the factors that should be considered when
determining the value to be returned to the bankruptcy estate
and concluded that those issues should be reserved for
another day.

In fact, the Bankruptcy Code recognizes that certain
avoidance action defendants have received property in good
faith and the Bankruptcy Code addresses potential unfairness
that may result if appreciated property has to be returned.
Section 550(e) of the Bankruptcy Code grants a good faith
transferee a lien on the property to the extent of any increase
in the value of such property as a result of improvements
made to the property. Improvements would include, for
example, taxes paid on account of the gains associated
with the increase of value. Some courts have interpreted
Section 550(e) to mean that any increase in value that is not
attributable to the transferee, such as market conditions, is a
benefit to be recovered by the bankruptcy estate.

The Court’s reluctance to rule on this issue is not surprising
since the issue would become moot if the Trustee does not
succeed in proving the underlying merits of the fraudulent
transfer case. It was the Court’s view that a decision on the
timing and valuation issues required a full factual record that
did not exist and, therefore, the Court limited its ruling to
stating that bitcoins are not the equivalent of U.S. dollars.
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It will be interesting to see whether this matter is litigated to
a conclusion or if the parties settle. Each party is bearing
the risk and uncertainty of the Bitcoin market in addition to
the risk and uncertainty of litigation. In fact, the value of the
3,000 bitcoins at issue has fluctuated between approximately
$1.1 million and $1.32 million during the time between the
Trustee’s motion and this writing. A ruling on this issue could
set an important precedent and its impact could be significant
if the use of Bitcoin in commercial transactions continues to
increase.

About the Author:
Kevin Zuzolo is an associate
in Otterbourg’s Bankruptcy
Department. Mr. Zuzolo also
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banks and financial institutions
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transactions.
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Customer-Sponsored Credit Enhancement
Programs (Consignment and PMSI):
Reducing Supplier A/R and Preference Risk,
or Opening the Door
for a Priority Fight?
Scott Blakeley, Esq.
Blakeley LLP

Recent Chapter 11 Consignment Challenges

Customers appreciate that, should they agree to negotiate
a credit enhancement for a key supplier, other suppliers
learning of this preferential treatment may react by pulling
terms.

Suppliers selling under customer-sponsored consignment
programs are feeling the heat when their customers file
Chapter 11. Recent examples of the Sports Authority,
Hancock Fabrics and Family Christian Books are examples
of the debtors, and their lenders, creating challenges
to suppliers asserting senior creditor status through the
consignment programs. The consignment challenge cuts
at the essence of a supplier’s credit making decision to a
financially troubled customer, where the supplier may seek to
reclaim its inventory and payment of the proceeds from the
sale of its goods.

Likewise, if customers simply refuse to negotiate a credit
enhancement program for suppliers, the supply chain may
react by pulling terms, thereby negatively impacting the
customers’ cash flow and working capital. From this, some
customers (especially retailers) recognize that rolling out a
consignment or PMSI program allows them to encourage
key suppliers to maintain terms. These customer-sponsored
credit enhancement programs require the support of the
customer’s lender, given the lender has a floating lien on
inventory.

This article discusses customer-sponsored credit
enhancements, and steps suppliers can take to reduce A/R
risk and preference risk by complying with Article 9 of the
UCC (Uniform Commercial Code).

Consignment and PMSI Programs
A consignment transaction is not a true sale until the
customer (consignee) sells the goods; until then, title
remains with the owner, usually the manufacturer (consignor)
(supplier). The customer is obligated to pay the consignor
from the proceeds of the sale of the merchandise. The
consignee receives a recompense for making the sale. If
the customer does not sell the goods after all, he may return
them to the consignor without obligation. Title to goods on
consignment remains with the consignor until the sale takes
place.

A key supplier providing product to a customer scored as a
high credit risk customer often attempts to negotiate a credit
enhancement, such as consignment or purchase money
security interest, to offset the increased A/R risk and potential
preference risk. Many financially struggling customers now
appreciate that a credit enhancement program they sponsor
for their entire supply chain, rather than one-offs individually
negotiated with a complaining supplier, can result in
continued credit terms from the supply chain.

Selling goods under a consignment program can create A/R
risk from the customer’s lender challenging the consignment.
Inventory, or proceeds from the sale of the goods, may
become a target of the customer’s lender unless the supplier
has complied with the UCC’s requirements for perfecting a
security interest in the goods. Where a supplier selling on
consignment fails to comply with the UCC, the supplier risks
a challenge to its goods on hand with the customer, or the
proceeds from the sale of the goods, to a competing creditor.

However, do these customer-sponsored credit enhancement
programs (CSCEP) really reduce supplier A/R risk and
preference risk, especially if that customer files Chapter 11?
The credit team’s chief task is managing credit risk, and their
reporting responsibility is to assure management that these
high risk customers have credit terms, and the risk profile has
a floor.
Why Customer-Sponsored Credit Enhancements
Programs?

Article 9 of the UCC’s perfection requirements provides the
means whereby a supplier can establish a valid security
interest in their own goods, even when the goods have been
delivered to the customer. Compliance with the perfection
requirements of the UCC not only protects ownership of the
goods; in the event of a dispute over the goods, the supplier
may prevail over a competing creditor.

An experienced credit team for a supplier reporting to
management that a long-standing customer that is now
scored as a high credit risk and no longer qualifies for terms,
may recommend credit enhancements, such as a credit
enhancement or PMSI, to keep the account on terms.
Customers, especially those publicly traded, understand that
the supplier community closely monitors customer credit risk.
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Perfecting a security interest in goods takes several
steps that begin with the supplier. An agreement is
executed describing the relationship of the parties, a
description of the goods, and agreement that title to
the goods only passes to buyers. Then the supplier
completes a UCC-1 financing statement, which again
describes the goods, and the goods are delivered on
consignment. The supplier then files the statement
with the filing office (usually the Secretary of State).
The supplier seeking to establish a security interest in
its goods must take additional steps if the customer
has a lender with a floating lien on inventory. For the
supplier’s security interest in its goods to prime the
lien of the lender, the supplier should have its UCC-1
and consignment agreement recorded at the time the
customer received the goods. Secondly, the supplier
must give written notice to the lender, which should
state the goods are subject to consignment. The
supplier is then entitled to the proceeds from the sale
of its goods or the return of the goods.

Letter of Credit

Personal &
Corporate Guarantee
High Credit
Risk Customer

Deposit

PMSI

Consignment

Debtor Known To Sell On Consignment
An exception to the supplier’s need to comply
with the Article 9 notice requirement is where the
debtor is generally known by its creditors to be engaged in
consignment sales. It is the supplier’s burden to prove this.
The competing argument by a debtor’s lender is that the
unperfected consignment serves as a secret lien. That is,
from the lender’s view, where the supplier has not filed a
UCC-1, a consignment arrangement appears as though it’s
an unsecured credit extension in which the supplier retains
a secret lien in their goods. The lender’s focus is that the
consigned goods are part of the regular inventory of the
customer and are subject to their lien rights.

customer off. However, the takeaway from Sports Authority
and like retailers is that burden is on the supplier, not the
customer, to comply with the UCC-1 description and filing
requirements, and notice to lenders, or possibly face a
challenge from the customer’s lender if that customer files
bankruptcy.
The supplier who does not comply with the notice
provisions of the UCC puts their goods at risk to existing
and subsequent inventory lenders, unsecured creditors’
committees or a bankruptcy trustee.

Credit Enhancements Alternatives
As the chart highlights, suppliers and customers have options
with credit enhancements. From the customer’s perspective,
a credit enhancement program across the supply chain to
preserve credit terms is most effective with consignment and
PMSI. By contrast, a personal or corporate guaranty are not
practical, and an L/C program may not work as the financially
struggling customer may not have the balance sheet to
support an L/C program.

About the Author ...
Scott Blakeley is a principal with
Blakeley LLP, where he practices
creditors’ rights and bankruptcy.

Do Customer-Sponsored Credit Enhancements Reduce
A/R and Preference Risk?

His e-mail is:
seb@blakeleyllp.com.

For the customer, a credit enhancement program they offer
the supply chain may result in continued trade terms from
suppliers. For the supplier, customer programs may result
in sales they may not otherwise make if they had cut the
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How Will Your Department Manage Increasing
Order-To-Cash Volumes With Fixed Headcount?

Cforia Can Help!
•
•
•
•
•

Optimize FTE Productivity
Create 100% Portfolio Coverage
Compress Dispute Resolutions Cycles
Reduce DSO & Reserves Requirements
Prevent Recurring OTC Issues

Replay CRF Best Practices Webinar
Visit www.cforia.com

Platinum Sponsor
Chris Caparon, COO

www.cforia.com
+1.818.871.9687
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When Worlds Collide:
Article 2 of The Uniform
Commercial Code
and Chapter 11
David H. Conaway
Shumaker, Loop & Kendrick, LLP

P

icture the scene: You have just received word that
your customer has filed Chapter 11. You had followed
my advice (see article Reducing a Customer’s Accounts
Receivable in the Zone of Insolvency), and put the customer
on a cash-before-delivery basis and demanded assurances
of performance. You were successful in reducing the
accounts receivable owed, and avoiding preference liability in
doing so.
The customer, now a Chapter 11 debtor, calls and
demands that you continue to ship, and resume credit
terms.
The customer tells you its lawyers have advised you are
required under provisions of the U.S. Bankruptcy Code to
continue to ship goods and to extend credit terms set forth
in the contract. The problem is there is still a prepetition
accounts receivable balance and you are not certain the
debtor will survive in Chapter 11. You are certainly aware that
in recent years many Chapter 11 debtors don’t successfully
restructure their business. Rather, “success” in Chapter
11 often means a Section 363 sale, where the assets are
sold as a going concern. Many view Section 363 sales as
a tool for lenders to liquidate collateral using the efficiency
of the Chapter 11 process. All too often the strike price for
the assets is very close to the prepetition secured debt.
Understandably, secured lenders’ goals are to recover their
loan, and minimize their “transactional” costs in doing so. To
lenders, “transactional costs” include Chapter 11 professional
fees, post-petition administrative claims and whatever they
are compelled to pay on general unsecured claims. The
latter may be in the form of critical vendor payments, Section
503(b)(9) claims (so-called “20 day administrative claims”),
and a carve-out for dividends on unsecured claims.
Analyzing the risk of extending credit terms outside of
Chapter 11 is difficult, but analyzing the credit risk of a
Chapter 11 debtor is a complex calculus at best. Is there
DIP financing? Is it sufficient? Is the budget realistic? Is the
financing short-term, largely discretionary and terminable
at will by the lender? Can the debtor pay as it goes in
Chapter 11, or will it become administratively insolvent? Is
there a critical vendor order? Will the buyer in the Section
363 sale assume the contract? What “outs” does the buyer
have on its proposed purchase? Chapter 11 is the ultimate
“fluid” situation requiring the consensus of multiple parties.

Without certainty on these issues, it is nearly impossible to
gauge the risk of post-petition credit extensions. After all, the
debtors’ professionals obtained retainers to secure payment
of their post-petition services, rather than accept the risk of
administrative insolvency.
Despite this uncertainty, debtors insist you ship goods and
extend credit terms … because there is a prepetition contract
that so provides.
The Basis for the Debtor’s Demand
Section 365 of the Bankruptcy Code is the basis of the
demand. Section 365 provides a debtor the right to assume
or reject any executory contract, which is a Bankruptcy
Code term meaning simply a contract where both sides owe
material performance to the other. A sales or supply contract
is clearly an executory contract. Moreover, Section 365
provides:
(e)(1) Notwithstanding a provision in an executory
contract … or in applicable law, an executory contract
… may not be terminated or modified, and any …
obligation under such contract … may not be terminated
or modified, at any time after the commencement of the
case solely because of a provision in such contract …
that is conditioned on –
(A) the insolvency or financial condition of the debtor at
any time before the closing of the case;
(B) the commencement of a case under this title ....
(2) Paragraph (1) … does not apply to an executory
contract …, if –
(A)
(i) applicable law excuses a party, other than the
debtor … from … rendering performance … and
(ii) such party does not consent to such assumption
or assignment ….
Translated, if a contract contains terms that provide for
termination of or cash-before-delivery credit terms, upon
the insolvency of the customer or upon the filing of Chapter
11, such terms (referred to as “ipso facto” clauses) are not
enforceable. However, this provision does not abrogate
rights that exist under non-bankruptcy law, such as the
Uniform Commercial Code, in this instance Article 2
relating to the sale of goods.
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There is no provision in Section 365 that provides the nondebtor party (the vendor) must perform while the debtor
decides whether to assume or reject. In addition, there is no
provision in Section 365 that actually compels the vendor
to perform. Rather, debtors rely on the language above
that the contract cannot be terminated or modified after the
commencement of the case.

Vendors, already facing an accounts receivable write-off and
possibly a preference claim down the road, are reluctant to
increase the loss. The vendor may feel some pressure to
“work with” the debtor. The same could be true for the debtor,
who may need the support of vendors long-term.

The Uniform Commercial Code Article 2 Remedies for
Vendors

This debate normally takes the form of brief, but intense,
negotiations over the merits of the positions. Inevitably,
debtors roll out the automatic stay violation angle.
Specifically, that the refusal to do business is a ruse to
obtain payment on the prepetition accounts receivable,
and particularly when the vendor inquires about critical
vendor status. Fair enough, stay violations can be serious,
and should be avoided. There is a difference, however, in
seeking payment of the prepetition accounts receivable,
and not increasing an already existing loss. The two are
not necessarily linked. But expect debtors to up the ante to
achieve a result.

Vendors have two powerful tools in Article 2 of the
Uniform Commercial Code governing the sale of goods:

When statutes are not clear, legal risk exists, and courts must
decide based on cases before them. What have courts ruled?

But, this is limited to contract provisions that terminate or
modify a contract based on insolvency or based on a Chapter
11 filing, not applicable non-bankruptcy law, Article 2 of the
Uniform Commercial Code for example.
If the debtor’s position were correct (which it’s not), then any
non-bankruptcy law on the subject would be inapplicable.

Section 2-609 Anticipatory Breach

1.

When reasonable grounds for insecurity arise with respect
to the performance of either party, the other may in writing
demand adequate assurances of due performance and
if commercially reasonable, suspend any performance
pending such assurances.

In JW Aluminum Co. (M.D. Florida), the Bankruptcy
Court recognized the creditors’ 2-609 demand, and
that the Debtor’s response that it would have an
administrative claim was not sufficient as adequate
assurances of performance.

2.

In National Sugar Refining Co. (S.D.N.Y.), the Bankruptcy
Court ruled vendors may stop delivery of goods in transit,
a UCC Article 2 remedy, without violating the automatic
stay, or Section 365.

Section 2-702(1) Cash Before Delivery Upon Buyer’s
Insolvency
Where the seller discovers the buyer to be insolvent, the
seller may refuse delivery except for cash.

It is illogical to suggest a seller could load a truck,
commence delivery, then stop that delivery, all allowed
under UCC Article 2, but cannot suspend delivery in the
first instance, also allowed under UCC Article 2 (Morrison
Industries, L.P., W.D.N.Y.).

Section 2-609 and 2-702(1) work well together. The seller’s
performance obligations, which it may suspend under 2-609,
are shipping goods and providing any credit terms agreed
on between the parties. If reasonable grounds for insecurity
exist, the seller may suspend its obligation to ship or to
provide credit terms, or both. Section 2-702(1) likewise allows
the seller to sell goods on a cash basis.

Bankruptcy Courts have enjoined vendors from not
providing goods or services, but only if the debtor could
prove the debtor would be irreparably harmed, and the
vendor was paid in advance.

4.

One Bankruptcy Court ruled that a contract termination or
modification by a vendor could violate the automatic stay,
but only in the situation where the contract was viewed
as property of the estate, and the debtor had already filed
a motion to assume the contract.

If these provisions control, the vendor has the right to
suspend its obligation to “perform”, ship goods and extend
terms, and demand assurances of future performance by the
debtor, namely pay within terms.

3.

In addition, a Chapter 11 filing presumes the customer is
insolvent, in which case the vendor may insist on cashbefore-delivery payment terms, regardless of what the
contract provides.

Also, as a practical matter, if a DIP facility extends for only
60 days, extended at the discretion of the lender, it is not
reasonable to force a vendor into open-ended credit terms.
Bottom Line

The Collision of Chapter 11 and the Uniform Commercial
Code

The statutes and case law favor vendors’ ability to
suspend performance until adequate assurances are
provided, and to utilize the UCC remedy of cash-beforedelivery terms.

Debtors, and their lenders, want credit terms from vendors
to reduce pressure on and costs of the DIP working capital
facility, and to shift some of the working capital risk to
vendors. To this end, Debtors seize on Section 365.
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If debtors agree to cash-before-delivery terms, shipping
goods poses little risk to the vendor and opens the door for
a court to conclude that any refusal to ship on cash-beforedelivery terms is designed to obtain payment of prepetition
accounts receivable, which is a stay violation.

circumstances of the particular customer, and to also stand
firm on the rights of vendors set forth in Article 2 of the UCC.
Given the specter of a stay violation, advice of counsel is
prudent.
About the Author:

Vendors should be prepared for the debtor’s position that
critical vendor status is not appropriate for vendors with
contracts. This is not accurate, and pre-supposes the
correctness of the position that vendors must ship and extend
terms post-petition. If so, by definition, the vendor is not
“critical”.

David H. Conaway’s
principal areas of practice are
bankruptcy (primarily Chapter 11
proceedings), non-bankruptcy
insolvencies or restructurings,
workouts, commercial
transactions, and international
transactions, disputes and
insolvencies.

The interplay between the Uniform Commercial Code and
the Bankruptcy Code can create uncertainty for vendors.
To navigate this uncertainty it is important to understand
the intricacies of the rules and how they apply to the

dconaway@slk-law.com

A PLAQUE OF APPRECIATION — CRF Presdient Bill Balduino presents a plaque in recognition of CRF Chairman Marty
Scaminaci’s exemplary service to CRF. The plaque was presented at the CRF Forum in Marina del Rey, CA on March
22, 2016. His two-year term as Chairman ended upon the election of a new board for 2016-17. Mr. Scaminaci now
serves as Past Chairman on the CRF Board of Trustees.
											 Photo by Tom Diana
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SHARED SERVICES OR OUTSOURCE:
How can I be sure we are maximizing
the full potential of that decision?
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Some things
get better with
age...

others, not so
much...

CST Co. is a full-service commercial collection agency with
over 89 years of worldwide experience. Our expert adjustors
average more than 15 years with CST. These men and women
are skilled at extracting payment from even the most reluctant
past due customers.
For more information about CST’s services, please visit our
website (www.cstcoinc.com) or call one of our two locations:

Dallas, TX
800-777-1278

Louisville, KY
800-626-5873
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Accounts Placement of Delinquent
Commercial Accounts
Annette Waggoner
Comercial Colleection Agencies of America

At the outset of 2016, Commercial Collection Agencies of
America embarked on a study analyzing accounts placed for
collection with agency members in 2015 and looked at how it
changed from 2014. Movements between quarters were also
reviewed with an emphasis on changes from third quarter to
fourth quarter.

an increase of 6.58% from third quarter to fourth quarter,
which brought the dollar amount of accounts placed back up
to the 2Q 2014 level, approximately $1.1 billion.
As we have previously reported, the review of the last
seven quarters showed that the average dollar amount of
a delinquent receivable placed with a certified commercial
collection agency ranges from just above $2,400 to slightly
less than $3,100.

Three indices - number of accounts placed (received),
dollar amount of accounts received and the resulting
average-sized account - were examined.

While using the same sampling of certified agencies for the
period analyzed, this average has stayed consistent for a
number of years.

In a supplemental study, we also requested commercial
collection agency members opine on future account
placement. The following are the results of both studies.

Our study showed that in 2014, we saw a consistent declining
average all year long, with the final decrease from third
quarter to fourth quarter: a drop of 4.3%. In 2015, we saw
increases and decreases from quarter to quarter. From
third quarter to fourth quarter, the average-sized account
decreased a substantial 19.3%.

We first examined the number of accounts placed for
collection. When the movements between quarters within a
particular year were reviewed and compared year to year,
we found that in 2014, the number of accounts increased
from third quarter to fourth quarter by 11.41% and in 2015,
the gain from third quarter to fourth quarter was much larger:
32.4%.

THIRD AND FOURTH QUARTER ANALYSIS
When we compared the third quarter of 2015 to the third
quarter of 2014, and the fourth quarter of 2015 to the fourth
quarter of 2014, we found the following:

The analysis of number of accounts placed within a
year typically shows that the third quarter has the lowest
placements when compared to its neighboring quarters. As
history has shown, the declines reflect the seasonality of
the data with the third quarter usually registering the lowest
placement figures.

In the third quarter of 2015, a slightly lesser number of
accounts were placed for a larger total dollar amount of
accounts placed, which caused a larger average-sized
account than in the third quarter of 2014.

The final quarter of the year consistently holds the largest
number of accounts placed when compared to the previous
three quarters of the year. This is not only true for 2014 and
2015, but in previous years studied as well. These statistics
support the notion that credit professionals place accounts
for collection prior to year-end to accommodate their bad
debt write-off policies.

In the fourth quarter of 2015, when compared to the fourth
quarter of 2014, the number of accounts placed was higher
and the dollar amount of accounts placed increased, which
caused the average-sized account to decrease slightly.
FOURTH QUARTER OVER TIME
The number of accounts placed for the fourth quarters of
2007-2013 began with an increase in the number of accounts
placed from 2007-2009, followed by a sharp dip from 20092013. Our study revealed an increase from 2014 to 2015.

Although agencies have come to expect a larger number
of accounts placed in the fourth quarter, supported by the
aforementioned increases, the interesting point for this
analysis is the substantial percentage increase in 2015 and
the resulting larger inventories of accounts.
When we examined the dollar amount of accounts placed,
we did not see as drastic of movements as we did with the
number of accounts placed. Our analysis historically has
shown that any change over 8% is considered significant.

When the dollar amount of accounts placed is reviewed for
the fourth quarters of 2007-2009, there was an increase, but
a steady decline from 2010 to 2013. As we saw in the number
of accounts placed, there was an increase from 2014 to 2015
in dollar amount of accounts received.

In 2014, the dollar amount of accounts placed increased
6.63% from third quarter to fourth quarter. In 2015, we noted

The average-sized account placed for collection consistently
increased over the time span studied: fourth quarters of
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2007-2013. In 2015, we saw a slight (less than 2%) decrease
in the average-sized account over 2014.

in how the industry may be impacted given the economic
predictions of 2016.

If we look back on the state of the economy over the last
year, the increases in number of accounts placed and dollar
amount of accounts placed are simply explained: the slow
pace of the economic rebound exacerbated by the weakness
of the manufacturing sector.

According to William Strauss, Senior Economist and
Economic Advisor at the Federal Reserve Bank of Chicago,
we are seeing a moderate and steady growth in GDP. While it
expanded a less-than-anticipated 1.9% in 2015, the Federal
Open Market Committee is forecasting that it will grow
around trend in 2016 - between 2.1-2.3%. As shown above,
the feeling amongst commercial agencies is one of cautious
optimism: the majority of our agency members forecast a
moderate increase in account placements.

A LOOK INTO THE FUTURE
We recently surveyed our commercial collection agency
members regarding the future account placement volume.
We asked the agencies if they expected an increase, a
decrease (and the severity of that increase or decrease) or
if they expected neutrality in the accounts to be placed with
their agencies in the next three months, six months and
twelve months. The table below shows the results of the
survey.
When we look at the account placement volume and changes
in 2015 and the survey results regarding future placements,
we consider how the slow economic recovery in 2015
impacted the collection industry. Moreover, we are interested

Further, according to Strauss, we are in the seventh year
of the expansion. Since the beginning of the expansion,
manufacturing output has been increasing at a 3.4%
annualized rate and is expected to increase at a rate below
trend this year. As many of our agency members represent
major manufacturers across the US and abroad, that
moderate growth rate has had an impact not only on the
dollars and numbers of accounts placed for collection in
previous years, but the member agencies’ outlook for the rest
of 2016.

Time Frame

Significant
Decrease

Moderate
Decrease

Neutral

Moderate
Increase

Significant
Increase

Next 3 Months

2.7%

8.1%

24.3%

48.7%

16.2%

Next 6 Months

2.7%

8.1%

16.2%

64.9%

8.1%

Next 12 Months

2.7%

8.1%

18.9%

59.5%

10.8%

About the Author:
Annette M. Waggoner is the Executive Director, Commercial
Collection Agencies of America.
She may be reached at:
awaggoner@commercialcollectionagenciesofamerica.com
847-907-4670 office

30

©2016 Credit Research Foundation

The Platinum Standard of
Collection Agency Certification
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Named by The Credit Research Foundation as a Platinum Partner, Commercial
Collection Agencies of America is proud to offer a superior certification program
Standards of the unparalleled certification:
4 Rigorous Requirements - set by an Independent Standards Board, comprised of a cross-section of the ARM
industry, ensure agencies’ accountability and professionalism
4 Proper Bonding & Licensing - agencies are required to obtain surety bond coverage and be licensed or
registered in the cities and states in which they have offices, as required by law
4 Financial and Operational Oversight - review of trust accounts, random audits and on-going evaluations
conducted by knowledgeable industry professionals
4 Education - annual continuing education requirements strengthen members’ expertise.

Choose an agency whose certification is the prototype and standard
for third party commercial agency membership within the CRF.
For more information, please contact Executive Director,
Annette M. Waggoner at awaggoner@commercialcollectionagenciesofamerica.com or call 847-907-4670
or visit our website at www.commercialcollectionagenciesofamerica.com

CCofA_Gold-Platinum_Ad.indd 1
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CRF

Friends of the Foundation
for 2016

This group of attorney firms, in addition to their intellectual
contributions, has stepped forward to offer financial support to the
foundation, for which CRF and its members are very grateful.

Scott Blakeley — (949) 260-0612
seb@blakeleyllp.com

Bruce S. Nathan — (212) 204-8686
bnathan@lowenstein.com

Lawrence Gottlieb — (212) 479-6140
lgottlieb@cooley.com

Scott L. Hazan — (212)-905-3625
shazan@otterbourg.com

Rafael X. Zahralddin-Aravena — (302) 384-9401
rxza@elliottgreenleaf.com
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Brad Sandler — (302)778-6424
bsandler@pszjlaw.com
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Platinum Partner News

Platinum Partner News
Highradius Announces radiusOne,
its B2B Payments Network

CRF PLATINUM PARTNERS ANNOUNCE WORKING
AGREEMENT

HighRadius is pleased to announce the launch of radiusOne,
its B2B payments network, that connects suppliers and
buyers to electronically transact. Replacing individual pointto-point connections, it enables a LinkedIn-like social network
connection to ease and speed up payment while reducing
costs

Cforia Software, a provider of Order to Cash (OTC) and
Accounts Receivable (A/R) Integration and Collaboration
Automation Software, announced on January 14, 2016 a
formalized partnership with Billtrust, a provider of Payment
Cycle Management solutions.
ABC-Amega Partners
with International Trade
Administration
ABC-Amega, a global commercial receivables
management firm, has been named as a Strategic Partner
of the International Trade Administration (ITA) of the U.S.
Department of Commerce.

Equifax Completes Biggest Acquisition in It’s 117-Year
History

As a Strategic Partner, ABC-Amega will support the
International Trade Administration’s mission of broadening
and deepening the U.S. exporter base. This mission will be
achieved by educating the public on trade activities as a job
creation and growth strategy; creating awareness of ITA and
other U.S. Government resources; and encouraging both U.S.
and foreign businesses to seek the assistance of the ITA in
their pursuit of cross-border exporting and investment.

Veda will now operate as ‘Veda, An Equifax Company’ until
further notice. It will become a division of the company’s
International business unit and will report into Equifax
International President John Hartman.

Equifax acquired Australia’s Leading Credit Information
Company, Veda Group Limited, for Total Consideration of
USD$1.9 Billion on February 25, 2016.

Experian® Announces
Enhancements to its Small
Business Credit ShareSM (SBCS)
Program

DNB Recognized as Ethical
Company for 8th Straight Year

On January 27, 2016, Experian®, announced in a press
release further enhancements to its Small Business Credit
ShareSM (SBCS) program. The company said these
enhancements will enable users to obtain deeper insights into
the payment performance and credit history of companies,
ultimately promoting greater credit access for small
businesses.

Ethisphere Institute, a global leader in defining and advancing
the standards of ethical business practices, recently
recognized Dun & Bradstreet, a global leader in commercial
information, as a 2016 World’s Most Ethical Company®. This
marks the eighth straight year that Dun & Bradstreet has been
named one of the World’s Most Ethical Companies in the
Business Services category.
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Former CRF Vice-Chairman of Research
Gets Standards Board Appointment
Commercial Collection Agencies of America
announced the appointment of former
CRF Vice Chairman of Research, Virginia Soderman to its
Independent Standards Board effective immediately. The
Independent Standards Board is charged with the creation,
review and amendment of certification requirements which
are met by each member agency to earn and maintain
Commercial Collection Agencies of America’s Certificate of
Accreditation and Compliance.

Dun & Bradstreet Introduces D&B
Credit
Dun & Bradstreet introduced
D&B Credit, a cloud-based platform designed to provide
more efficient credit and risk analytics to CFOs and finance
departments in any industry. D&B Credit is now available
in the U.S. and Canada – in English and Canadian French.
Over the course of 2016 Dun & Bradstreet intends to release
D&B Credit to customers in additional markets outside the
Americas.

Cooley LLP Named One of Best
Companies In Which to Work
NACHA – The Electronic Payments Association announced
Cooley was again named to Fortune’s 100 Best Companies to HighRadius as a Preferred Partner for cash application
Work For list. Cooley moved up to #28 and is the #1 law firm
automation. NACHA’s Preferred Partner Program identifies
on the 2016 list.
leading providers and innovators that work with NACHA
to better advocate for technological advancements for the
Fortune partners with the Great Place to Work Institute to
industry and education on best practices in support of the
select the list by conducting employee surveys in corporate
ACH Network and ACH payments. In that regard, NACHA
America.
indicated that HighRadius’ solutions facilitate the use of
electronics payments.
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2016-17 CRF Board of Trustees

NEW LINEUP OF CRF OFFICERS —
 At the 67th Annual CRF General Membership Meeting in Marina del Rey, CA, March 22, 2016, new Board of
Trustees Members were unanimously elected to a two-year term. They are from left: Marty Scaminaci, Past Chairman; Pete Knox; Art Tuttle; Michael
Bevilacqua, Vice-Chairman, Research; Bill Balduino, CRF President; Frank Sebastian, Vice-Chairman, Finance; Sharon Nickerson, Chairman; Dawn
Burford; Kris Skupas, Vice-Chairman, Membership; Jackie Mulligan and Paul Catalano. Not pictured is Anna Mantel.				
						 						Photo by Tom Diana
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America’s First Commercial Law Association. Serving the Commercial Law Community for 121 years.

Since 1975, the seal you
expect, the certification
you trust . . .

Certified By CLLA
Endorsed By IACC

3rd party, impartial auditors
ensure only those who meet the
highest standards receive the
CLLA seal of approval!

Learn More
www.clla.org/certification

Signed, Sealed & Delivered!
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Matt Skudera

Bill Balduino

Peter Bolin

Jessica Butler

Steve Isberg

Marty Scaminaci
Hon Scott Clarkson

Bradford Sandler

Maxim Litvak

David MacGreevey

Erez Gilad

WilliamRodgers
Strauss
Michael

William Strauss

William Brandt

Bruce Nathan

Ken Rosen
Photos by Tom Diana
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2016 CRF Plantinum Partners
The Credit Research Foundation is very fortunate to receive support
from our Platinum Partners. Their contributions and collaborative
efforts help the Foundation maintain activities at the level at which our
members have become accustomed.

A G Adjustments
ABC-Amega
Billtrust
Cforia Software
Commercial Collection Agencies of America
Cortera
Credit2B
Credit & Managment Systems
CreditRiskMonitor
Dun & Bradstreet
Equifax
Experian
FIS
F&D Reports/Creditntell/ARMS
HighRadius
IAB Solutions
ICTF
International Risk Consultants
NCS
Protiviti
While these firms and the services they provide are very familiar to
our members, you can learn more about them by clicking HERE.
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Let CRF help YOU in Three Important Ways (all FREE)

1 CRF’s Compensation Calculator
Get Instant Salary Results ...
CRF has produced a revolutionary platform for the collection and display
of compensation data for the field of Business-to-Business Credit and
Accounts Receivable employees. The CRF Compensation Calculator takes
the guess work out of finding competitive salaries for the positions you
need to fill!
To learn more about the FREE CRF COMPENSATION CALCULATOR CLICK HERE

			2

DSO

			3

Bad Debt Reports

CRF is conducting its quarterly DSO (NSDTR) and annual
BAD DEBT Surveys during the month of April.
These surveys began on April 1, 2016 
and will continue through April 29.

Participation will earn you FREE reports,
which will be sent out the first week of May 2016.
To participate in these surveys CLICK HERE
Harness the power and precision of metrics!
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Please welcome the following
members to CRF who have
joined or rejoined since the
publication of
2015 Q4 CRF News

New & Returning CRF Members

Company

Member of Record

Bostik Inc

Dennis Thompson

Bayer Inc, Canada

Audrey Couto-Willcox

Brock White Canada Company

Nancy Goldman

Building Products Canada

Hermant Kandy

CMI Credit Mediators Inc

Nancy Seiverd

Endo Health Solutions Inc

Debra Wertz

Epson America Inc

Joe Brennan

Federation of Credit & Financial Professionals

Lyle Wallis

Firma Foreign Exchange Corporation

Anita Towle

HP Hood LLC

David Meininger

Lubrizol

Michael Presto

Nexeo Solutions LLC

Gary Nutter

Preferred Materials Inc

Elizabeth Stafford

Quintiles

David Mack

Western Forest

Dave Lundrigan

Wm T Burnett & Co / STX

Jason Hicks
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Credit
Research
Foundation
Providing
67 years of
service to
Credit and
Accounts
Receivable
Professionals.
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