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Online Courses: 

A Viable Option for 

Credit and A/R Education

By Tom Diana 

Recognizing an opportunity presented by 
rapidly improving Internet technology, the 

Credit Research Foundation began developing 
online courses in credit risk management in 2008.  
Today, there are 15 courses available for credit 
professionals interested in learning new skills or 
enhancing existing ones.

These online courses, collectively known as 
CRFOnline Classroom™, have been well received 
and utilized by hundreds of credit professionals 
from well over 300 different companies. CRF 
reached out to a few of those who most 
frequently utilize these courses to gain a better 
understanding of how they are perceived by 
credit managers.  The following summarizes their 
reactions to their experiences with the CRFOnline 
Classroom. 

Corporate Perspective
The need for companies to provide customized 
training for their credit and A/R employees is 
characterized succinctly by Darin Newton, Director 
of Credit for VF Outdoor LLC, who said, “You don’t 
go to college to be a credit manager. It requires a 
lot of on-the-job training.”

Meghan Conroy, Director of Credit for Mizuno 
USA Inc., summarized her view by stating, “When 
I interview someone without credit or collections 
experience but they’re hungry and want to 
learn, that is my favorite job candidate.  I can 
utilize the resources I have, such as the CRF 
online courses, to mold that candidate into the 
successful employee that I want them to be.”
 



2
©2015 Credit Research Foundation

Credit Research Foundation

CRF Staff

President
Bill Balduino

VP of Research
Lyle Wallis

Manager Member Services
Barbara Clapsadle

CFO
Cheryl Weaverling

Communications Manager
Tom Diana

Chairman & Board 
of Trustees 

Chairman
Marty Scaminaci

RR Donnelley 

Past Chairman
Brad Boe

Performance Food Group

Vice-Chairman, Finance
Sharon Nickerson

Acushnet Company

Vice-Chairman, Membership
Frank Sebastian
SLD of adidas

Vice-Chairman, Research
Virginia Soderman, CCE

Ventura Foods LLC

Trustees 
Michael Bevilacqua

PepsiCo

Ken Green
IAB Solutions LLC

Rob Hanus
Carhartt Inc

Richard Kulik
Sherwin-Williams Co

Carsten Schmitz
Freeman 

Michael Scott
Oxford Industries Inc

Kris Skupas, MBA
Schreiber Foods Inc

Art Tuttle
American Greetings

J William (Bill) Weilemann
Packaging Corp of America

The value statements above capture the myriad of benefits cited by the interviewees and 
underscore the opportunities this educational approach presents from the company’s 
perspective.

This is echoed by John Rebescher, Director of Credit, Gemaire Distributors, LLC when he 
offered, “The courses help in the sense that an employee’s increased skill set makes them 
a more valuable employee that lends to employee promotions and other considerations.”

Student/Employee Perspective
The most noted advantage of CRF’s online courses over traditional educational 
opportunities is convenience. Mike Thelen, Director, Enterprise Customer Financial 
Services for Land O’ Lakes noted that he has 30 credit employees at the Twin Cities 
campus, and another 30 scattered throughout the country. Online courses are especially 
convenient for employees that don’t work in the central office. “It gives them an opportunity 
for further training since we can’t offer it locally, and they can work it in around their 
schedules.” 

Mr. Newton highlighted the relevant content offered by all 15 courses. “CRF seems to make 
the courses broad enough to cover all industries, but educational enough that they can 
immediately apply what they learned,” he said.  “CRF keeps their fingers on the pulse of 
what the credit community is asking for.” 

Evaluating the Impact
Assessing what employees learned from the online courses can be done in several ways.  
Mike Bevilacqua, Senior Director of Credit & Collections at PepsiCo starts by ensuring his 
employees earned a passing grade, then observes their performance.  “We want to see 
the concepts that were learned in the course presented in work product that the credit 
analyst is rating,” Mr. Bevilacqua added. “Are employees using the terminologies and 
concepts learned in business discussions?” He has seen improvements substantiating a 
significant return on the course investment, referring to it as a “win win” for the

Summarizing the Benefits of Continued Training:

Greater return on investment for both employees 
and the company

Allows employees to develop specific skills based 
on the needs of the company

Can be integrated into the company’s formal training 
program

Ability to “bolt-on” certain courses to a customized 
in-person workshop program developed specifically to  
a company’s unique needs

Allows students to better understand how their 
role impacts the company’s bottom line

➢

➢

➢

➢

➢

Advantages of Online Training:

Can be completed at a convenient time throughout the 
day or evening

Accessible from any location with an Internet 
connection

Reduces the cost (no travel or lodging)

Many relevant topics to fill specific skill gaps

➢

➢

➢
➢
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A Sample of Evaluation Methods Cited:

Final exam is graded to gauge success

Monitoring customer interaction to 
evaluate improvement in negotiation 
skills

Tracking promotions of employees who 
have successfully completed on-line 
courses

Immediately debriefing the student to 
get their feedback

Asking employees if they would 
recommend these courses to others

➢

➢

➢
➢

➢

employee in the pursuit of 
continuous learning, and for the 
company gleaning the vaule from 
the enhanced work product. 

The best assessment of the value 
of CRF’s online courses lies with 
the Credit Managers. Referring 
to the lineup of online courses 
offered by CRF, Mr. Newton said, 
“You’re giving us a foundational 
tool to provide this training.  
Having these courses available 
helps me feel more confident 
when hiring less experienced 
personnel.”

Future of CRFOnline 
Classroom™ Courses 

CRF’s online courses have 
provided a practical and 
convenient option for many 
companies to fulfill important 
aspects of their Credit and 
Accounts Receivable skills 
training needs. CRF is constantly 
reviewing input from course 
participants, CRF members and 
the credit community to design 
new courses, as well as improve 
and refresh existing ones. Stay 
tuned for further developments!

The Credit Research Foundation announced in mid-
November that Matthew W. Skudera would be joining the 
organization effective January 1, 2016, as Vice President 
of Research and as an Officer of the Foundation. Matt joins 
CRF having spent the past eight (8) years in positions of 
increasing responsibility with Coach Inc., New York, NY. 
His most recent assignment was that of Divisional Vice 
President, Financial Shared Services, in which he was 
charged with developing and driving the strategic vision and 
operating practices of this premier consumer brand across a 
myriad of internal domestic and global functional teams. 
 
Prior to Coach Inc., Mr. Skudera was chartered with 
extensive responsibilities across a diverse group of 
consumer products, pharmaceutical, manufacturing and 
service firms such as Pfizer, Dun & Bradstreet, Creditek, 
Credit2B and Union Camp Corporation. His experiences 
with business analytics, process improvement and global 
governance, shared services management, business 
process outsourcing and systems implementations will be 
enormously supportive and relevant to his focus at CRF.
 

Matt comes to CRF with a BA 
in Business Administration, an 
MBA in Finance and having 
earned his CCE credentials 
from the National Association of 
Credit Management.

William (Bill) F. Balduino, 
President and COO of the 
Credit Research Foundation 
commented that “we are 
enormously thrilled that the 
position search resulted in CRF 
gaining an enormously talented 
and energetic individual like 
Matt – this is a great match of 
opportunity and experience!!!!”.
 
For those of you attending the March 2016 Forum in Marina 
del Rey, you will be able to meet Matt and spend some time 
getting to know “THE NEW GUY”…

THE “NEW GUY”  — Matthew W. 
Skudera will be the new CRF Vice 
President of Research starting 
January 1, 2016. 

Meet the “New Guy”
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Securing Your Tomorrow

®

®

LienFinder™

START YOUR ONE MONTH FREE TRIAL TODAY!

Here’s a risky idea...

Access over 1 million projects

CRF Members – Call 800-826-5256 to start your free trial

I found a lien against a current 
customer that forced them to 
come clean to me about why my 
company had not been paid. This 
information made it clear not to 
sell to them further until things 
were resolved. I can’t think of any 
other way I would have found that 
information without LienFinder – it 
just saved my company $75,000. 
Lisa Hourigan,
Interline Brands, Inc.,
Collection Specialist

“

“

NCS created LienFinder™ because companies wanted to �nd out, without having to
painstakingly search on their own, if there are liens on projects they supply with materials 
and/or labor. 

Now you can evaluate the creditworthiness of your customer and the parties within the 
ladder of supply with access to recorded documents vital to the construction industry.

LienFinder™ is an online database that captures construction project data nationwide, 
from hundreds of recording o�ces daily. Locate essential project information and avoid 
potential payment risks through the review of Notices of Commencement, Notices of 
Completion, Mechanic’s Liens, Releases of Lien, Payment Bonds, and more!

 Why do you need LienFinder™?
 • Locate party information for the ladder of supply
 • Uncover potential payment risks on current and future projects
 • Monitor future lien activity on projects and parties

 LienFinder™ is continually growing and contains:
 • Over 1 million projects
 • Over 2.5 million contacts
 • Over 1,000 counties spanning 44 states 
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When this time of year 
approaches (or actually 
arrives), my tendency is 
to emphasize FAMILY 
a little more than usual. 
Yes, of course, family 
is always important, 
but the Holiday Season 
seems to underscore 
the importance, and 
help refocus my 
priorities, even more so 
than during the balance 
of the year.
 
It is on that word – 
FAMILY – that I wish to 
offer some comments in 
this column. For me it is 

a TRILOGY - I say that because of the unique opportunity 
I am truly afforded. Here is what I mean:
 
To start, what I have learned to most appreciate during 
my first two years at CRF is the unique nature of our 
community  — the true sense of fraternity, collegiality 
and caring that pervades our membership. While I am 
struggling to precisely define it, I know it is there and that 
I can feel it — especially at our “in person” Forums. It 
fills the room; it is there in peer interactions; it is there in 
the dialogues and approaches of our service providers to 
membership, and the best part is – IT IS GENUINE – not 
contrived or artificial . . . . . just REAL!!!
 
The second piece is the FAMILY whose company I get to 
enjoy every day. MY WORK FAMILY AT CRF! A small/tiny 
army of folks whose names you know, and the majority of 
which arrive at 6:30AM every day (we do have some that 
are normal) with a smile and positive attitude just waiting 
to engage. They are special to me and hopefully to you 
— because they care, and work to earn your trust and 

confidence every day of the week (and I do mean every 
day – because we are constantly pinging each other with 
ideas all weekend long) and are continuously focused on 
creating and maintaining member value. The aspect here 
that is easier for me to appreciate simply because I am 
so close to it, is that it happens naturally, with a sense of 
calm and intelligence (the calm part goes out the window 
when we are preparing for our forums – LOL) and always, 
always with a sense of integrity and pride!!! That is TEAM 
CRF to which I am grateful and humbled to support.
 
Finally, there is my family FAMILY – they pay no 
membership fees or dues, they have no option for an 
annual renewal (they are stuck with me!) but whose 
growth, maturity and genuineness create a deep rooted 
parallel to the two families referenced above. 
 
So how lucky am I to have the privilege to totally 
appreciate these three ‘groups’ that I would consider 
and like to call “Family”. May you all enjoy yours as well 
during this special season!!!
 
Happy Holidays! 

Thanks for taking a few minutes to share your thoughts:  
billb@crfonline.org

 Just a few thoughts . . . .
 from CRF’s President, Bill Balduino

Bill Balduino
President, CRF

Have You Registered?
The CRF March 2016 Forum may be the 

7th consecutive sellout!  

- So, it’s not too early to register -

For More Information: CLICK HERE.

mailto:billb%40crfonline.org?subject=
http://crfonline.org/
http://www.crfonline.org/events/march/march.asp
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Save the dates!

Forum
March 21 - 23, 2016  
Marriott — Marina Del Rey, CA

Forum & EXPO
August 8 - 10, 2016 
Sheraton  — Chicago, IL

Forum
October 24 - 26, 2016
Marriott Harbor Beach  
Ft Lauderdale, FL

CRF’s Exciting 2016  lineup of Forums & EXPO

  Commercial Debt Collection

  First Party Outsourcing

  Industry Credit & Education Services

8 0 0 . 7 3 2 . 0 2 0 6   |   i n f o @ a b c - a m e g a . c o m www.abc-amega.com/services

CLLA/IACC Certified — Licensed and Bonded            
Better Business Bureau A+ Rated Corporation
      P l a t i n u m  Pa r t n e r

Global Business-to-Business Services Since 1929

http://www.abc-amega.com/services
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Getting Blood From a Stone:   A Creditors’ Committee’s 
Recovery For Unsecured Creditors, In Contravention 
of the Bankruptcy Priority Rules, From a Bankruptcy 
Sale in an Administratively Insolvent Case

By Bruce S. Nathan and Eric S. Chafetz
Lowenstein Sandler LLP

As we pass the tenth anniversary of the last round of 
changes to the Bankruptcy Code, the trend in Chapter 

11 cases is for more quick sales and fewer traditional 
restructurings and reorganizations where a debtor fixes its 
business problems and then exits bankruptcy through a 
Chapter 11 plan of reorganization that provides the terms of 
payment of creditors’ claims. This trend has not bode well for 
trade creditors’ prospective recoveries in Chapter 11 cases.

An increasing number of highly leveraged financially 
distressed debtors, pressured by their secured lenders, 
have filed Chapter 11 cases and then sought to quickly sell 
substantially all of their assets pursuant to section 363 of the 
Bankruptcy Code. Their secured lenders have also frequently 
credit bid, essentially forgiving all or a portion of their secured 
claims, to acquire the business on favorable terms and 
then fix the business and retain all the added value at the 
expenses of other creditors.

A debtor facing this bleak scenario is usually forced to quickly 
seek court approval of the sale, frequently shortly after the 
Chapter 11 filing. There is oftentimes very little or no available 
cash, following closing of the sale, to fully pay administrative 
and other priority claims, let alone to fund any distribution 
to general unsecured creditors. Faced with this grim reality, 
creditors’ committees are frequently left with no alternative 
but to object to the sale in an effort to pressure the secured 
lender to set aside a pot of cash for distribution to general 
unsecured creditors.

In response, unpaid administrative and other priority creditors 
whose claims are not paid in full or who have not been 
treated the same as other equal priority creditors, have 
invoked the bankruptcy claims priority rules to object to 
payments to lower priority general unsecured creditors and 
to payments to other priority claimants in the same priority 
class. The United States Circuit Court of Appeals for the 
Third Circuit’s recent decision, in In re ICL Holding Co., Inc., 
addressed a debtor’s ability, as part of a section 363 sale of 
its assets, to provide for payments to junior creditors, such 
as the debtor’s general unsecured creditors, and to select 
administrative claims, such as the debtor’s and committee’s 
professional fees and the estate’s wind down costs, while not 
making any payments to other administrative claimants. The 
Third Circuit overruled the objections of the United States 
Government (the “Government”), the holder of a $24.4 million 
administrative expense claim that obtained no recovery from 
the sale, while the purchaser had agreed to pay the equally 

ranked administrative claims of the estate’s professionals and 
certain wind down costs, and also pay $3.5 million into a trust 
for distribution to the debtor’s general unsecured creditors. 
The court refused to invoke the bankruptcy priority rules in 
the context of a bankruptcy sale because the purchaser was 
found to have used its own funds to make these payments 
and the payments were not property of the debtor’s estate.

The Third Circuit’s ruling in the ICL Holding case should 
incentivize an unsecured creditors’ committee to try to 
block a bankruptcy sale that is primarily for the benefit of 
the debtor’s secured lender and leaves insufficient estate 
assets to fully pay administrative and other priority claims and 
does not provide for any distribution to general unsecured 
creditors. Likewise, as a result of the Third Circuit’s holding 
that rejected the invocation of the bankruptcy claims priority 
rules, debtors, creditors’ committees and lenders will have 
significantly more flexibility to resolve objections to Section 
363 asset sales.

Facts
Life Care Holdings, Inc. (“Life Care” or the “Debtor”) was a 
leading operator of long-term acute care hospitals. At the 
beginning of 2012, Life Care was struggling financially and 
had a difficult time servicing its substantial debt load of $484 
million (including $355 million of secured debt). Life Care’s 
management explored two restructuring initiatives, a sale 
and a balance sheet restructuring, to fix its highly leveraged 
balance sheet. Life Care did not receive any viable bids in 
response to its initial marketing efforts because prospective 
bidders were scared off by having to submit a bid exceeding 
the full amount of Life Care’s $350 million secured claim. Life 
Care’s pre-petition secured lenders also refused to support 
a balance sheet restructuring that would have reduced the 
amount of their claims. Instead, they sought to purchase 
Life Care’s assets through a sale under Section 363 of the 
Bankruptcy Code by submitting a credit bid in the amount of 
$320 million.
 
The secured lenders created an entity, Hospital Acquisition, 
LLC (the “Purchaser”), to purchase all of the Debtors’ assets, 
including all of the Debtors’ cash. In December 2012, the 
Purchaser entered into an asset purchase agreement (the 
“APA”) with the Debtors. In addition to its credit bid, as part 
of the APA, the Purchaser had agreed to pay the legal and 
accounting fees of the Debtors’ and Official Committee of 
Unsecured Creditors (the “Committee”) and certain costs 
associated with winding down the Debtors’ estates’ following 



8
©2015 Credit Research Foundation

the closing of the sale. The APA required the Purchaser to 
deposit sufficient funds into separate escrow accounts to pay 
these claims, with any unused amounts to be returned to the 
Purchaser.
 
One day after entering into the APA, the Debtors filed their 
Chapter 11 petitions with the United States Bankruptcy Court 
for the District of Delaware. The Debtors immediately moved 
under Section 363 of the Bankruptcy Code for court approval 
of the sale pursuant to a court supervised auction process. 
The Debtors eventually decided that the Purchaser’s credit 
bid was the highest and best offer for the Debtors’ assets and 
sought the Bankruptcy Court’s approval of the sale. 

Procedural History
Both the Committee and the Government objected to 
the proposed sale. The Committee argued that the sale 
amounted to a bankruptcy foreclosure sale that primarily 
benefitted the secured lenders, left the Debtors’ estates 
administratively insolvent and provided no recovery for 
unsecured creditors. The Committee also asserted that the 
secured lenders should not be able to use the bankruptcy 
court to conduct the sale unless they “pay the freight” by 
funding a distribution to the general unsecured creditors.

The Government argued against approval of the sale 
because it violated the Bankruptcy Code’s priority rules 
barring unfair discrimination that require the same treatment 
for creditors in the same priority class. It was improper for 
the Debtors to discriminate against certain administrative 
priority claims by paying only one group of such claims, the 
Debtors’ and Committee’s bankruptcy professionals’ fees and 
certain wind down costs, while making no payment to the 
Government on account of its equal priority administrative 
expense tax claim.

The Committee eventually reached an agreement with the 
Purchaser to withdraw the Committee’s objection to the sale 
in return for the Purchaser’s agreement to pay $3.5 million 
into a trust created for the benefit of the Debtors’ general 
unsecured creditors (the “Settlement”). The Debtors then filed 
a separate motion seeking the Bankruptcy Court’s approval of 
the Settlement. The Government objected to the Settlement 
because it violated another bankruptcy priority rule, the 
absolute priority rule, that prevents holders of lower priority 
claims from receiving any distribution until holders of higher 
priority claims are paid in full. According to the Government, 
the Debtors’ general unsecured creditors are not entitled to 
any recovery until all higher priority administrative claims, 
such as the Government’s administrative claim, are paid in 
full.
 
The Bankruptcy Court’s Decisions
The Bankruptcy Court ultimately approved the sale to 
the Purchaser because it satisfied the “sound business 
purpose test” that is a prerequisite for approval of non-
insider bankruptcy sales. The court found the sale: (i) was 
the only alternative to liquidation and the best opportunity 
to maximize the value of the Debtors’ assets; (ii) the 

Purchaser’s offer was the best and only offer received; and 
(iii) a plan of reorganization would not have resulted in a 
better economic result. The Bankruptcy Court also overruled 
the Government’s objection that its administrative expense 
claim should receive the same treatment as the equal priority 
professional fee claims and wind down costs. The court 
concluded that the Purchaser’s payment of professional fees 
and wind down costs was not from property of the Debtors’ 
estates and, therefore, was not subject to the bankruptcy 
claims priority rules. 

During a subsequent hearing, the Bankruptcy Court approved 
the Purchaser’s payment of $3.5 million earmarked for 
distribution to general unsecured creditors as part of the 
Settlement. The Bankruptcy Court refused to apply the 
absolute priority rule to the sale because the $3.5 million was 
intended to be held in a trust account that did not become 
property of the Debtors’ estates. It, therefore, did not matter 
that the Debtors’ general unsecured creditors, as a lower 
priority class of creditors, would receive a recovery while the 
Government would not receive any recovery on account of its 
higher priority administrative claim. 

The Government’s Appeals
The Government then appealed both orders of the 
Bankruptcy Court to the Delaware District Court. The District 
Court affirmed both Orders.
 
The Government next appealed both of the District Court’s 
orders to the Third Circuit. The Government argued that 
the $3.5 million paid into trust for distribution to general 
unsecured creditors and the funds the Purchaser had agreed 
to escrow for professional fees and wind down costs were 
additional consideration paid for the purchase of the Debtors’ 
assets and were, therefore, property of the Debtors’ estates 
and should be subject to the bankruptcy claims priority rules, 
including the absolute priority rule and the rule barring unfair 
discrimination against claims in the same priority class. 
The Government asserted that the Settlement violated the 
absolute priority rule by authorizing a $3.5 million payment 
to general unsecured creditors while the Government would 
not receive any recovery on account of its higher priority 
administrative claim. The Government also argued that the 
sale was improper because it had unfairly discriminated in 
favor of one group of administrative claimants by providing for 
the payment of professional fees and wind down costs, while 
the Government would not receive any payment of its equal 
priority administrative priority tax claim. 

The Third Circuit’s Decision
The Third Circuit upheld the lower courts’ ruling that approved 
the Purchaser’s agreement to pay $3.5 million into a trust 
account for distribution to general unsecured creditors. The 
court noted that the payment was from the Purchaser’s funds 
and was not an increase in the Purchaser’s bid. As such, the 
payment was not property of the Debtors’ estates and was 
not subject to the bankruptcy claims priority rules, including 
the absolute priority rule. 
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The Third Circuit relied on In re TSIC, a decision from the 
Bankruptcy Court for the District of Delaware that involved a 
bankruptcy sale to a third party and not the debtor’s secured 
lender. In the TSIC case, as in ICL Holding, the creditors’ 
committee objected to a proposed sale under Section 363 
of the Bankruptcy Code. The committee ended up settling 
its objection to the sale in exchange for the purchaser’s 
agreement to provide funds for a trust that was created to 
provide a distribution to general unsecured creditors. The 
United States Trustee objected to the settlement because it 
violated the Bankruptcy Code’s priority rules where creditors 
entitled to a higher priority status than general unsecured 
creditors, including administrative and other priority claimants, 
would not be paid in full.

The TSIC court overruled the United States Trustee’s 
objection. The Court concluded that the purchaser was 
providing the funds to be distributed to general unsecured 
creditors and these funds were (a) not proceeds of the 
secured creditor’s collateral, (b) did not belong to the 
estate, and (c) would not have become part of the estate 
if the settlement was not approved. As such, there was no 
“gifting” of estate property from a higher ranking creditor to 
a lower ranking creditor over the objection of a creditor with 
intermediate priority status. 

The Third Circuit similarly ruled that the escrowed funds that 
the Purchaser had earmarked to pay the estates’ professional 
fees and wind down costs were also not property of the 
Debtors’ estates and, therefore, were not subject to the 
bankruptcy priority rules, including the rule barring unfair 
discrimination against claims in the same priority class. The 
court acknowledged that whether the escrowed funds were 
property of the Debtors’ estates was a more difficult question. 
The Government asserted that these funds were property 
of the Debtors’ estates because they were included in the 
APA’s definition of the purchase price. The problem with 
the Government’s argument was that it was based on the 
incorrect assumption that the Debtors’ remaining cash after 
the sale was still the Debtors’ property.

The Third Circuit relied on “the economic reality” of the 
events leading up to the sale to resolve this issue. The APA 
was clear that the Purchaser had credit bid $320 million of 
the lenders’ $350 million secured claim to purchase all of 
the Debtors’ assets, including all of the Debtors’ cash. Thus, 
once the sale closed, there was no remaining estate property 
because the Purchaser had acquired all of the Debtors’ 
property, including all remaining cash. The court also relied 
on the fact that the Purchaser was entitled to the return of all 
unused funds in the escrow accounts earmarked for paying 
professional fees and wind down costs.
 

Conclusion
The Third Circuit’s decision in ICL Holding is significant 
because the court held that the Bankruptcy Code’s priority 
rules did not apply to a Section 363 asset sale in a Chapter 
11 case where the secured creditor’s payments of certain 
administrative claims and general unsecured claims were 
from the secured creditor’s funds and not estate property. 
This decision will likely provide more flexibility and discretion 
to debtors, creditors’ committees, and secured lenders to 

resolve sale objections and conclude an administratively 
insolvent Chapter 11 case without having to satisfy the 
onerous requirements of obtaining approval of a Chapter 11 
plan. The ICL Holding decision also demonstrates how an 
aggressive creditors’ committee can create significant value 
for general unsecured creditors in a case where creditors with 
higher priority status – in this case the Government based 
on its $24 million administrative priority tax claim – were not 
receiving a full recovery and the bankruptcy claims priority 
rules would have otherwise barred lower priority general 
unsecured creditors from receiving a recovery. 

Despite the obvious benefit of the ICL Holding case to 
general unsecured creditors, it is unclear whether future 
courts, particularly those outside of the Third Circuit, will 
approve a settlement that favors general unsecured creditors 
at the expense of higher priority senior creditors as part of 
a bankruptcy sale. The scenarios and potential settlement 
structures are infinite, and only time will provide additional 
clarity on the outer limits, if any, of the ICL Holding decision.

About the authors:

Bruce S. Nathan, Partner in the firm’s 
Bankruptcy, Financial Reorganization & 
Creditors’ Rights Department, has more 
than 30 years experience in the bankruptcy 
and insolvency field, and is a recognized 
national expert on trade creditor rights and 
the representation of trade creditors in 

bankruptcy and other  legal matters. Bruce has represented 
trade and other unsecured creditors, unsecured creditors’ 
committees, secured creditors, and other interested parties 
in many of the larger Chapter 11 cases that have been 
filed, and is currently representing the liquidating trust 
and previously represented the creditors’ committee in the 
Borders Group Inc. Chapter 11 case. Bruce also negotiates 
and prepares letters of credit, guarantees, security, 
consignment, bailment, tolling, and other agreements for the 
credit departments of institutional clients.

Eric Chafetz is Counsel to Lowenstein 
Sandler’s Bankruptcy, Financial 
Reorganization & Creditors’ Rights 
Department. Eric’s practice focuses primarily 
on creditors’ rights in the context of complex 
bankruptcies, including representing 
creditors’ committees, trade creditors, and 
plan trustees. He frequently negotiates cash 
collateral and DIP financing orders, bid 
procedures orders and sale orders, 
and various plan related documents including plan 
supplements, plan support agreements, rights offering 
procedures and trust agreements. Additionally, Eric advises 
clients on their rights associated with the assumption, 
assignment and cure amounts owed under executory 
contracts. 
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Your colleagues know you to be an important fiduciary. 
Every day you take every possible step to ensure that your company 
receives the full value it is entitled to from its accounts receivable. Let us 
support you in this important responsibility. Since 1984, many of the 
most highly regarded companies have retained IAB for our breadth of 
accounts receivables management services, especially in the critical 
field of deductions management. Put us to work for you to improve 
your company’s earnings and give you comfort that you are doing 
everything possible as a fiduciary.

iabllc.com / 800.742.0014

IAB Solutions, LLC
Partners. Solutions. Results.

O P E R A t I O n  C E n t E R S  I n :

P E n n S Y LVA n I A    |    n E W  J E R S E Y    |    C O n n E C t I C u t    |    I L L I n O I S    |    W I S C O n S I n
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Educating The Sales 
Team Of Another 

Form Of Credit Risk:

 A Customer’s Second 
Chapter 11 Filing By Scott Blakeley, Esq.

Blakeley LLP

The sales team’s mission is to bring in business, whether 
new relationships or expanding existing relationships. 

Notwithstanding the sales team’s focus of bringing in the 
business, many suppliers are reconsidering the commission 
terms of the sales team. An emerging trend is to have the 
sales team’s commissions subject to a claw back should 
the customer fail to pay undisputed invoices. The reasoning 
for the claw back is that the sales team can be a source of 
information to assist the credit team with evaluating credit risk 
that the credit team may otherwise not have access. But the 
credit team must educate the sales team of credit risk they 
may not appreciate, including a customer’s second Chapter 
11. Recent Chapter 22 examples include the Fresh & Easy 
market chain, the Orange County Register newspaper chain, 
and the A&P market chain (Chapter 33).

Supplier credit risk with a Chapter 22 is highlighted where 
a debtor negotiates with key suppliers in the first Chapter 
11 that, in exchange for early payment of 503(b)(9)(20 day) 
claims, the supplier continues to provide product on normal 
terms for the duration of the Chapter 11 and after the debtor 
emerges from Chapter 11.
 
What are key takeaways on which the credit team can 
educate the sales team regarding the unique credit risk of a 
customer emerging from Chapter 11 and refiling?

Chapter 11 Exit Strategy: Sale Of Assets Or Operating 
Plan—But Does It Make a Difference As To Supplier 
Credit Risk For A Second Chapter 11?
A debtor’s exit strategy from Chapter 11 can be through a 
sale of substantially all of the assets or an operating plan. 
The debtor may elect to sell all of its assets to a newly 
formed company, and that company may later be forced to 
file Chapter 11, as was the setting for Fresh & Easy’s second 
Chapter 11 filing.
 
The trend of some company’s willingness to file a second 
Chapter 11 raises new questions–and poses new risks–
regarding a supplier’s strategy (credit team and sales team 
collaboration) of credit sales to a company that is in Chapter 
11, as well as one that has emerged from Chapter 11. 
Whether a sale of assets or an operating plan, the sales team 
must appreciate the supplier credit risk with each form of a 
debtor’s exit strategy from Chapter 11.

A First Takeaway For The Sales Team: The Confirmed 
Chapter 11 Plan Does Not Guarantee Payment On Future 
Credit Sales 

A key tenet for the sales team is that, even if a bankruptcy 
court confirms a Chapter 11 plan, the debtor’s projections 
of expected cash flow can be missed, forcing the debtor 
to consider a second Chapter 11 to get the benefit of the 
automatic stay. 

With a proposed operating Chapter 11 disclosure statement 
and plan, it’s common for a debtor to submit a hundred-
plus pages of projections prepared by its accountants, and 
declarations detailing the debtor is new and improved. These 
pleadings are often supported by the creditors’ committee 
and the bank group, underscoring that the debtor’s plan 
obligations to suppliers will be met. The bankruptcy court 
is to rule the plan of reorganization as “feasible”, which 
means the debtor is capable of meeting its debts. But a 
confirmed Chapter 11 plan, even supported with detailed 
projections showing profitability, does not guarantee payment 
of a supplier’s pre-Chapter 11 debts, nor credit sales to the 
reorganized debtor.

A Second Takeaway: A Second Chapter 11 Filing 
Generally Stands
The Bankruptcy Code does not expressly bar a company 
from filing a second Chapter 11, unlike an individual who 
files a Chapter 7 liquidation and obtains a discharge. 
Notwithstanding the Bankruptcy Code’s absence of a bar 
on Chapter 22, bankruptcy courts that first faced whether 
a business that filed a second Chapter 11 are eligible often 
dismissed the case, forcing the reorganized debtor to 
liquidate its assets under the confirmed plan or convert to 
Chapter 7 liquidation.

These courts were concerned that allowing a debtor to 
undermine the provisions of a confirmed plan could result in 
suppliers cutting off the financially strapped debtor, especially 
those that had furnished goods on open account during the 
Chapter 11. These courts noted a second Chapter 11 plan 
that is confirmed could wipe out the priority supplier claims 
in the first plan, and the potential loss of priority status in 
the second case could dissuade suppliers from providing 
postpetition terms.
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The modern trend of bankruptcy courts, however, is to permit 
a company to file a second Chapter 11. These courts reason 
that creditors benefit more from a second Chapter 11, than 
liquidation alternatives under Chapter 7 or state law. Usually 
the two Chapter 11 filings are for different purposes, with the 
first Chapter 11 filing intended to reach a consensual plan 
of reorganization, while the second Chapter 11 filing is a 
liquidation.

A Third Takeaway: Risks Posed To The Supplier
As recent press reports indicate, even if a debtor confirms a 
Chapter 11 plan, there is no guarantee the business will not 
revert to financial straits and file a second Chapter 11. For 
debtors and suppliers to cooperate in Chapter 11, Congress 
created balances between the parties. This is done, in part, 
by granting suppliers that sell post-bankruptcy on credit 
a higher priority of payment than prepetition unsecured 
creditors, should a debtor fail to pay. A second Chapter 11 
strips the supplier of this priority.

Likewise, the filing of a second Chapter 11 poses special 
risks to suppliers offered under the first Chapter 11 plan 
that allowed suppliers a more favorable payment on their 
unsecured claims for supplying the debtor on credit after the 
plan is confirmed. A second Chapter 11 filing treats these 
post-confirmation credit sales as the same priority as other 
unsecured creditors.

 As a reminder to the sales team, while the supplier may 
seek stricter provisions in a Chapter 11 plan governing the 
liquidation of the debtor in the event of a post-confirmation 
failure, a second filing wipes away any stricter provisions. 
Thus, the issue is managing credit risk with continued sales.
Balancing the interests of credit and sales can be a challenge 
with a customer that may be a source of substantial sales—
even if recently emerged from Chapter 11. Given the number 
of companies that emerge from Chapter 11, only to refile, 
the sales team must respect the credit team’s evaluation of 
whether credit should be extended, both during and after the 
first Chapter 11. The credit team must educate the sales team 
of the unique credit risk with a Chapter 11 debtor, especially if 
their commissions are at risk if the debtor files a second time.

About the Author ...
Scott Blakeley is a principal with 
Blakeley LLP, where he practices 
creditors’ rights and bankruptcy. 
His e-mail is: 
seb@blakeleyllp.com. 

Attorney Scott Blakeley
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A Creditor’s Post-Petition 
Collection Efforts May 

Violate The Automatic Stay
By Bruce Buechler

Lowenstein Sandler LLP

Be careful about what you say applies when dealing with 
a debtor in bankruptcy. Thus, a creditor’s verbal attempts 

to collect pre-petition amounts owed from a debtor after the 
filing of a bankruptcy could potentially result in the creditor 
being denied “critical vendor status” in a Chapter 11 case 
or, alternatively, could result in a finding of a violation of the 
automatic stay imposed upon the filing of the bankruptcy, 
which could subject the creditor to damages, as well as an 
order to continue to supply the debtor with goods and/or 
services. This article will explore certain court decisions that 
have penalized a creditor for verbal efforts to collect pre-
petition debt after the commencement of a bankruptcy case.

Upon the filing of a bankruptcy, §362(a) of the Bankruptcy 
Code provides for an automatic stay against all collection 
efforts. Specifically, §362(a)(6) provides that “any act to 
collect, assess, or recover a claim against the debtor that 
arose before the commencement of the case under this 
title” is a violation of the automatic stay. Upon the filing of a 
bankruptcy, a debtor is therefore prohibited from paying its 
pre-petition unsecured trade vendors. 
 
In certain circumstances, bankruptcy courts have permitted 
a debtor to grant certain pre-petition unsecured creditors 
what is called “critical vendor status.” The courts have utilized 
§105(a) of the Bankruptcy Code and/or what is called the 
doctrine of necessity to authorize a debtor to pay such claims 
upon the finding that the payment of the pre-petition debt is 
absolutely vital to the Chapter 11 debtor’s reorganization. 
Examples are sole-source providers, providers of goods or 
services where the cost to find another provider is prohibitive, 
or creditors who without payment of the pre-petition debt 
creditor could assert certain liens against the goods, such as 
a warehouseman or a shipper, and thus prevent the debtor 
from obtaining access to the goods to sell post-petition. In 
exchange for being granted critical vendor status and having 
their pre-petition claim paid in whole or in part, the creditor is 
usually required to provide the debtor with open trade credit 
based on the parties’ pre-petition terms.

Where creditors can get themselves in trouble is by pushing 
too hard to convince a debtor to grant them critical vendor 
status by effectively threatening that, unless the debtor 
pays their pre-petition debt, they will refuse to ship post-
petition even if paid cash in advance. Courts have held that 
such threats are not only inappropriate, but are a basis to 
deny the creditor critical vendor status and determine that a 
violation of the automatic stay has occurred. For instance, 
in Coserv, LLC, 273 B.R. 487 (Bankr. N.D.Tx. 2002), the 
court stated that “Congress would not countenance use by a 

general unsecured prepetition creditor of a ‘critical’ position 
to force repayment of a prepetition debt.” Id. at 494. The 
court stated that Bankruptcy Code section 362(a)(6) “on its 
face appears to prohibit such ‘economic blackmail.’” Id. The 
Coserv court reiterated that “the irreplaceable supplier which 
uses its leverage to extort payment of a prepetition debt 
violates 11 U.S.C. §362(a)(6). It is at a minimum clear that 
‘economic blackmail’ is a most dubious rationale for invoking 
the Doctrine of Necessity” to permit payment of an asserted 
critical vendor. Id. at 499 n. 22.

Similarly, in In re Structurlite Plastics Corporation, 86 B.R. 
922 (Bankr. S.D. Ohio 1988), the debtor sought court 
approval to pay certain pre-petition medical claims related to 
its employees as effectively critical vendors, and argued the 
extreme hardship that many of the debtor’s employees would 
sustain if these claims were not paid. The court noted that 
although it will provide little solace to the debtor’s employees, 
the entire creditor body will also be adversely impacted by 
the bankruptcy. In addition, the court found that the argument 
that a strike may result or that workforce productivity may 
decline as a result of not paying the medical claims was not 
compelling. Id. at 932. The court stated “selective re-payment 
of pre-petition debt should not be authorized as a result of 
threats or coercion by disgruntled creditors. Such activity is 
violative of the automatic stay imposed by 11 U.S.C. §362(a) 
and, if tolerated, would negate the fundamental principle of 
equality of treatment among similarly situated creditors.” Id. 
at 932. Thus, the court denied the debtor’s request to pay the 
pre-petition medical claims.

Likewise, in In re Sportfame of Ohio, Inc., 40 B.R. 47 (Bankr. 
N.D. Ohio 1984), a small chain of sporting goods stores 
filed for Chapter 11. One of its vendors, Wilson Sporting 
Goods Company (“Wilson”), which had done business with 
the debtor for almost ten years, refused to ship any further 
goods to the debtor post-petition unless the debtor made 
arrangements to pay the pre-petition arrearages owed to 
Wilson in full. Wilson refused to even accept post-petition 
orders for goods based on cash in advance payment terms. 
Id. at 49. In response, the debtor filed a complaint against 
Wilson seeking an injunction to require Wilson to sell it 
inventory on a cash in advance basis, for a determination 
that Wilson violated the automatic stay, for damages and 
to recover an alleged preferential transfer. The court found 
that Wilson’s refusal to ship goods for cash was based on 
“its desire to coerce debtor’s repayment of its prepetition 
indebtedness.” Id. at 50. Although this was a passive act, 
the court nonetheless found it violated §362(a)(6) of the 
Bankruptcy Code. Thus, the court agreed to enter an order 
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compelling Wilson to provide goods to the debtor for cash in 
advance. The court also determined that because Wilson’s 
violation of the automatic stay was “relatively obscure”, it 
denied the debtor’s request to recover attorneys’ fees and 
costs. Id. at 51.

These cases demonstrate that when a creditor knows it is 
dealing with an entity in bankruptcy, it needs to be careful 
in its communications, both oral and written, with the 
debtor with regard to payment of pre-petition amounts and 
continuing business post-petition. Thus, even where there 
is no contractual basis for the vendor to provide the debtor 
with goods, which was the situation in the Sportfame of Ohio 
case, courts have been willing to compel vendors to provide 
goods if their actions were deemed coercive to remedy the 
creditor’s improper actions in violation of §362(a)(6) of the 
Bankruptcy Code. See also, In re Mathson, 423 B.R. 643 
(E.D. Mich. 2010)(affirming an injunction against a creditor 
to remedy a violation of section 362(a)(6) where the creditor 
told potential purchasers of certain of the debtor’s machinery 
it would not service the machinery in an attempt to enhance 
the creditor’s recovery on its pre-petition debt). Thus, when 
negotiating with a debtor for critical vendor status, the creditor 
should be clear to negotiate terms that provide post-petition 
credit in exchange for payment of all or a portion of its pre-
petition claim, but do not state that if the debtor fails to pay 
the claim in full, that the creditor will not do business with the 
debtor post-petition under any circumstances. When in doubt, 
it is best to seek the advice of competent bankruptcy counsel 
to guide you through the situation in order to minimize any 
risk to you as both a creditor and a vendor on a going forward 
basis.

To the extent that a creditor has a continuing contractual 
relationship with a debtor to provide it with goods or 
services post-petition, and the creditor or non-debtor party is 
concerned with the debtor’s ability to make payment post-
petition on account of goods or services to be provided, the 
creditor has certain remedies available to it. A debtor must 
pay for the goods or services it receives post-petition if it 
elects to continue receiving benefits under the contract post-
petition, but payment is not guaranteed. If the debtor has a 
secured lender, the creditor should not provide the debtor 
with any post-petition trade goods, services or credit until 
such time as the bankruptcy court has entered an appropriate 

order authorizing the debtor to use its secured lender’s cash 
collateral or obtain debtor-in-possession financing so the 
creditor knows that the debtor has authorization to use its 
secured lender’s cash collateral or has financing in place 
in order to pay for goods or services provided post-petition. 
Assuming an appropriate financing order has been entered 
by the bankruptcy court, or the debtor has no secured 
creditor, if you as a creditor are concerned with the debtor’s 
ability to pay for new goods or services post-petition, the 
creditor can file a motion with the bankruptcy court (i) 
requesting adequate protection or assurance that that creditor 
will be paid for the goods or services provided post-petition 
pursuant to the contract, (ii) seeking to compel the debtor 
to assume or reject the contract at that time (as opposed 
to when the debtor seeks to confirm a plan), or (iii) for relief 
from the automatic stay to permit the creditor to terminate 
the contract with the debtor because of, by way of example, 
the debtor’s failure to make payments, the creditor’s concern 
with the debtor’s ability to make payments, the lack of a post-
petition working capital facility, the debtor’s insolvency, or a 
budget that does not provide for payment to the creditor. Just 
because a creditor has a contract with a debtor, it should not 
be forced into the position of being effectively an involuntary 
lender by providing open trade credit.

In light of the foregoing, creditors who intend to do business 
with the debtor post-petition need to be cautious in what they 
say and demand in addition to what they actually do. Threats 
and “economic blackmail” are frowned upon by the courts. 
Accordingly, when your customer files for bankruptcy, be 
cautious in order to maximize your recovery and minimize 
any further potential risk.

About the author:

Bruce Buechler is a member 
of Lowenstein Sandler LLP’s 
Bankruptcy, Financial Reorganization 
and Creditors’ Rights Department 
located in Roseland, New Jersey.

Mr. Buechler can be reached at 
bbuechler@lowenstein.com.
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Commercial collection agencies track their account 
placements on a regular basis: daily, weekly, monthly and 
quarterly, as well as looking at the year in review for many 
purposes, including budgeting for collection and sales staffs. 
Frequent analysis of account placement is a useful function 
for operations management, which utilizes these reports to 
set expectations and goals for collection staff. At the same 
time, placement tracking serves a vital role for the sales 
department of a commercial agency. 

The collection industry is no different than any other industry 
in that it has seen dramatic change since 2009. While the 
negative effects of the economic downturn were slightly 
delayed in reaching the collection industry, with regard to 
account placement, when it hit, it hit with force. As with the 
standard economic indicators, slow movements toward what 
is considered “normal” are being made. The slow recovery 
in the economy impacts sales, accounts receivable and 
delinquencies. If creditors do not experience significant gains 
in sales, a direct impact on account placement is seen. When 
there is a notable increase in sales, it will manifest itself in an 
upward trend in placements. 

In an effort to track changes and assist the industry to gain 
an overall perspective, the association requires quarterly 
placement reports from its certified agencies. The focus 
is typically centered on three factors: number of accounts 
placed, dollar amount of accounts placed and average size of 
account. 

An analysis of the number of accounts placed for the third 
quarters of 2007-2013 began with an increase in the number 
of accounts placed from 2007-2009, followed by a sharp dip 
from 2009-2013. 

When the dollar amount of accounts received is reviewed, 
there was an increase from 2007-2009, but a steady decline 
from 2010 to 2013. The average sized account placed for 
collection consistently increased over the time span of 2007-
2013.

The association recently concluded an analysis of second 
and third quarters for the years of 2013, 2014 and 2015. 
While the years from 2007-2013 lent themselves to a 
recognized trend, 2013 through 2015 did not. 

AVERAGE SIZED ACCOUNT
During the time period studied, we have seen changes 
caused by a continued depressed economy and, in addition, 
we have seen changes in the organizational structure of 
certified agencies. 

A review of the last three years, quarter-by-quarter, shows 
that the average dollar amount of delinquent receivables 
placed with a certified agency ranges from $2,400-$3,000. 
While using the same sampling of certified agencies for the 
period analyzed, this average has stayed consistent for a 
number of years.

When movements between quarters within a particular year 
are reviewed and then compared from year to year, a trend is 
harder to detect. 

Case in point: 

In 2013, the average sized account decreased 5.3% from 
second to third quarter. Again in 2014, the average sized 
account decreased 6.3% from second quarter to third quarter. 
Yet, in 2015, the average sized account increased over 11% 
from second quarter to third quarter. Any change over 8% 
is considered significant. It should be noted that at the third 
quarter of 2015, the largest average sized account ($3058) 
was reported since the first quarter of 2013, when it was 
$2408. 

NUMBER OF ACCOUNTS
Once the average size of an account was studied, we were 
interested to see if a trend developed when we looked at the 
number of accounts placed for collection.

The statistics reveal that a consistent trend is not evident 
when tracking the number of accounts placed since the first 
quarter of 2013.
 
When the movements between quarters within a particular 
year are examined and compared from year to year, we 
find that in 2013, the number of accounts increased by 
3.08% from second to third quarter, but in 2014 and 2015, 
the number of accounts dropped between second and third 
quarter trend, each time over 8%. Agencies recognize that 
the attrition of placements experienced is a direct result of the 
continual slow rebound of the economy. 

DOLLAR AMOUNT OF ACCOUNTS
While the dollar amount of accounts placed has increased 
from 2013 to 2015, again we see small and inconsistent 
movements when comparing second quarter to third quarter 
in each year.

In 2013, the dollar amounts of accounts placed decreased 
from second to third quarter, decreased again during the 
period of second to third quarter 2014, (this time a more 
significant drop: 14.27%) yet increased approximately 2.5% 
from second quarter to third quarter 2015. 

Commercial Collection Agencies Track Account Placement

By Annette Waggoner
Comercial Colleection Agencies of America
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When we encapsulate our review to a single year, we find the 
following for the time period reviewed (second quarter to third 
quarter):

• In 2013, a greater number of claims was placed for a 
smaller total dollar amount of accounts, thus, causing a 
smaller average sized account.

• In 2014, all three measurements decreased.
• In 2015, while the number of accounts dropped, the 

dollar amount increased, which resulted in a larger 
average sized account.

The absence of a solid trend in recent years has created 
a challenge to agency operations. Agency managers have 
expressed difficulty when budgeting during the last few years. 
A moderate decline on profit margins due to the decline in 
collectability is consistently reported. Over the time period 

analyzed, the decline on margins has caused agencies to 
review their cost reduction measures. 

With regard to future account placements portfolios, these 
seasoned professionals are reporting neutrality or cautious 
optimism when polled. 

About the Author: 
Annette M. Waggoner is the Executive Director, Commercial 
Collection Agencies of America.

She may be reached at: 

awaggoner@commercialcollectionagenciesofamerica.com
847-907-4670 office  
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Our Agency Certification Has Gone 
from Gold to Platinum

October 22, 2015 - The Credit Research Foundation Named  
Commercial Collection Agencies of America a Platinum Partner

For more information, please contact Executive Director,  
Annette M. Waggoner at awaggoner@commercialcollectionagenciesofamerica.com or  call 847-907-4670  

or visit our website at www.commercialcollectionagenciesofamerica.com

Standards of an unparalleled certification program: 

4  Rigorous Requirements - set by an Independent Standards Board, comprised of a cross-section of the ARM 
industry, ensure agencies’ accountability and professionalism

4  Proper Bonding & Licensing - agencies are required to obtain surety bond coverage and be licensed or 
registered in the cities and states in which they have offices, as required by law

4  Financial and Operational Oversight - review of trust accounts, random audits and on-going evaluations 
conducted by knowledgeable industry professionals   

4  Education - annual continuing education requirements strengthen members’ expertise.

Choose an agency whose certification is the prototype and standard  
for third party commercial agency membership within the CRF.

Credit  Research   Foundation

PLATINUM

PA RT N ER

CCofA_Gold-Platinum_Ad_v5.indd   1 12/2/15   12:50 PM
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         CRF

Friends of the Foundation
for 2015

This group of attorney firms, in addition to their intellectual 
contributions, has stepped forward to offer financial support to the 

foundation, for which CRF and its members are very grateful.

 

Brad Sandler — (302)778-6424
bsandler@pszjlaw.com 

Lawrence Gottlieb — (212) 479-6140
lgottlieb@cooley.com 

Rafael X. Zahralddin-Aravena  — (302) 384-9401 
rxza@elliottgreenleaf.com

Scott Blakeley — (949) 260-0612
seb@blakeleyllp.com 

Bruce S. Nathan — (212) 204-8686
bnathan@lowenstein.com

Scott L. Hazan  — (212)-905-3625 
shazan@otterbourg.com
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On July 1, 2015, Delaware passed far-reaching reforms 
to its unclaimed property laws in the form of Senate 

Bill 141. The legislation makes Delaware’s voluntary 
disclosure program (“VDA”), which allows corporations to 
avoid Delaware’s contract audits under the Department 
of Revenue, permanent. This is the second of two bills 
introduced this legislative session affecting Delaware’s 
unclaimed property laws and comes as Delaware faces new 
legal challenges to its unclaimed property program.

Delaware receives unclaimed property from a mix of 
voluntary reporting from corporations and enforcement 
audits. Unclaimed property has been a revenue boon to 
Delaware for years, bringing in more than $500 million 
annually and funding as much as fifteen percent of the 
state’s annual budget. 

Earlier this year, on January 29, 2015, Senate Bill No. 11 
was signed into law and limited Delaware’s retention and 
use of unclaimed property contingent fee auditors, amended 
the appeal process relating to unclaimed property, and 
required the State to promulgate a manual and create 
standards governing the conduct of unclaimed property 
examinations.
 
The recent bill, Senate Bill No. 141, provides that no 
Delaware company can be audited by the State unless the 
company has first been notified in writing by the Delaware 
Secretary of State that it may enter into a voluntary 
disclosure program administered by the Secretary of State 
(“SOS”). This effectively extends Delaware’s VDA program, 
which has been in place for several years and allows 
companies to voluntarily assess their potential liability for 
review by the State, with shorter “look-back” periods than 
those employed in audits by the State’s contingent fee 
contract auditors, which typically look-back to 1981. 
 
Under Senate Bill No. 141, if a company does not enter 
into the SOS VDA program within 60 days after a request 

to enter has been mailed by the Delaware Secretary of 
State, the company “will be referred to the State Escheator 
for examination”. Also, effective July 1, 2015, the Delaware 
Division of Revenue will no longer unilaterally select 
companies for audit. Rather, only those companies that 
have received the express written invitation to enter the 
SOS VDA program, and have had the chance to voluntarily 
report their unclaimed property liability to Delaware – and 
declined to participate – will be subject to an audit by the 
State.

These legislative developments come as Delaware faces 
an increasing number of challenges to its unclaimed 
property laws. As previously noted by Elliott Greenleaf, 
United States District Court Judge Sue Robinson issued a 
memorandum decision in March of this year in the case of 
Temple-Inland, Inc. v. Cook, No. 1:14-cv-00654-SLR (D. 
Del. March 11, 2015). In that matter, Temple Inland Inc., a 
division of International Paper Co., filed the suit in federal 
court to contest a $1.4 million audit demand based mostly 
on technical estimates of unclaimed property liability dating 
back to 1986. In the opinion, Judge Robinson refused to 
dismiss the lawsuit that argued Delaware’s practice of 
estimating a corporation’s unclaimed property liability is 
unlawful and violates constitutional due process rights. A 
trial is currently scheduled for January 11, 2016. 
 
Another recent challenge to Delaware’s unclaimed property 
laws has come from two Belgian scientists. On July 9, 
2015, Gilles Gosselin and Jean Louis Imbach, two research 
scientists in Brussels, commenced a lawsuit in Delaware’s 
Court of Chancery against state Finance Secretary Thomas 
Cook, Deputy Finance Secretary David M. Gregor, former 
finance secretaries Richard S. Cordrey and Gary M. Pfeiffer 
and former deputy finance secretary Mark E. Udinski. 
The lawsuit claims that asset management company 
Computershare Inc., wrongly surrendered their shares in 
Idenix Pharmaceuticals, Inc. to Delaware in January 2009, 
without notice or their knowledge.

Delaware Further Reforms Its 
Unclaimed Property Laws

Delaware
By Rafael X. Zahralddin-Aravena, Esq. 
Eric Sutty, Esq. 
of Elliott Greenleaf
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The two scientists were allegedly told only in March 
2011 that their stock was declared unclaimed property 
and given to Massachusetts. Later, they learned that the 
shares actually went to Delaware who had sold the stock 
years earlier. A month after Delaware acknowledged the 
sale, Merck & Co. Inc. began an acquisition of Idenix at a 
share price eight times higher than the amount Delaware 
collected for the shares. The scientists would have netted 
$13,720,000, but Delaware officials offered to return only 
the $1,695,851.75 collected from the sale. 

The scientists seek more than a $12 million recovery and 
punitive damages, and claim that Delaware wrongly sold 
their company shares as unclaimed property. The suit also 
seeks the court to declare some state abandoned property 
practices unconstitutional and “unlawful” under both state 
and federal law, as well as violations of a decades-old 
friendship treaty between the United States and Belgium. 
The time for the defendants to respond to the complaint has 
been extended.

The outcomes of these cases will impact Delaware’s 
unclaimed property laws and could result in more legislative 
changes in the near future.

About the authors:

Rafael X. Zahralddin-Aravena is the 
chair of Elliott Greenleaf’s Commercial 
Bankruptcy and Restructuring practice 
and a founding shareholder of the 
Wilmington, Delaware office. Mr. 
Zahralddin is a business lawyer who 
concentrates his practice in the areas 
of commercial litigation, bankruptcy and 
creditors’ rights, entity formation, and 
international and comparative law. He has also represented 
creditors in unclaimed property (escheat) matters.

Eric M. Sutty has experience in 
complex Chapter 11 reorganization 
and liquidation cases, and practices 
in many aspects of bankruptcy, 
representing unsecured creditors’ 
committees, equity committees, 
trustees, and unsecured creditors.  Mr. 
Sutty represents reorganized debtors, 
committees, and trusts in bankruptcy 
related litigation, including preference 
actions and fraudulent conveyance 

actions. He has also represented creditors in unclaimed 
property (escheat) matters.

CRF ANNOUNCES A SHARED SERVICES DISCUSSION GROUP AT ITS FALL FORUM

At the recently concluded CRF Fall Forum in Ft. Lauderdale FL, President 
Bill Balduino announced that the Foundation will create a new discussion 
group around the concept of Shared Services.  Balduino was quick to 
point out that the initial responses to the announcement have been 
enthusiastic.  He also commented that this discussion group will add 
value to your professional understanding regardless of whether you 
are new to the idea of shared services, a seasoned veteran seeking to 
improve upon established best practices, or simply preparing to assess 
the value points of such an approach to credit and AR management.  

He added that whether you refer to the structure as shared services, 
customer financial services or simply a highly centralized operation 
– the most common elements of the discussions will revolve around 
the concept of transaction efficiency and the desire to develop best 
cost techniques while maintaining best practice strategies.  Whether 
considering such practices as outsourcing, rebadging, insourcing, 
hybrid structures or centers of excellence, the group’s purpose will be 
to identify and define what policies and processes merit amplification 
under different business structures and circumstances.  

The group will meet in May, 2016 in Chicago, and there will be a limited 
number of seats made available for the inaugural meeting. A more 
detailed description of the program will soon be announced to the CRF membership and broader community.     
                                                   Photo by Tom Diana

Bill Balduino,  CRF President
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Customer Harmonization: 
A Single View of Customer Truth

By Chris Caparon
Cforia Software

In the finance industry today there is a lot of ‘tech terminology’ 
related to Order-to-Cash (OTC) transactions: Master Data 

Management (MDM), Data-Warehouses and Data-Mining; 
Data-Consolidation/Centralization; Data ETL (Extraction, 
Translation & Loading); Data-Normalization,…etc.

One term you might not have heard, yet: Customer Data-
Harmonization, or what the author’s firm calls simply, Customer 
Harmonization. 

The real questions: “What does all this mean and does it help 
improve Order-to-Cash productivity?  Will having it make it 
easier for my Customers to do business with me?” 

In the PricewaterhouseCoopers (PwC) 2015 US CEO Survey 
“Top Findings: CEOs find upside in a risky world” by Dietmar 
Serbee, Dennis Chesley and Brian Schwartz, you see some 
interesting CEO survey results, in particular: 

“89% of USA CEOs say digital technologies deliver 
‘quite high’ or ‘very high’ value in data and data analytics 
investments and 85% see this value delivered in customer 
experience.”

The PwC annual survey showed that CEO “concern about the 
speed of technological change” jumped from just 11% in 2014 
to 66% in 2015, specifically “about its threatening their growth 
prospects.”  What this tells us: global competition is using 
information technology to raise the stakes on better serving 
their Customers and to entice our Customers.  

Generally, we find that most companies fall into one of two 
camps: 1) Current Technology is a Business Enabler; or 2) 
Current Technology is a Business-Inhibitor.  Actually, the reality 
is that technology can be both at the same time, depending 
on the complexity of your front-end Systems of Record (and 
related processes) causing trouble for your back-end Order-
to-Cash (OTC) processes and FTE (full time equivalent) 
personnel.    

Bottom-line, your Order-to-Cash teams do not create 
Customer billing problems, but they are the ones responsible 
for fixing them and it’s your job to help get the absolute best 
working capital results from each FTE event (the measure of 
output each FTE can accomplish against a prioritized task list).  

But, how do OTC teams sift through tough technology 
complexities quickly and efficiently?  How do they deal with 
incomplete information from these critical OTC functional 
areas, including:

1. Multiple Systems of Record: ERP (SAP, Oracle, 
PeopleSoft, Baan, JDE, Infor, etc.)

2. Multiple Systems of Engagement:  Sales, Quoting, 
Order Entry, Shipping, Service, Warranty

3. Parent-Child Portfolio Roll-Up: Across all Systems of 
Record and Systems of Engagement

4. Credit Risk: Decisioning on Order Hold/Release & 
Trending Risk Roll-Up

5. Clean vs. Dirty Receivables: What is undisputed and 
overdue, versus everything else

6. Internal Collaboration: Creating Scalable, Replicable 
Automated Dispute Resolution

7. Customer Facing Portals: Creating a Truly-Virtual 
Customer Self Service OTC Portal 

8. Customer A/P Portals: Dealing with more Tier 1 
Customers, forcing use of their A/P Portals

9. Banking and EIPP: Auto-Matching Cash App, Electronic 
Invoicing Presentment & Payment

10. Credit Bureau & Trade Group Data: Blended and 
Weighted Third Party Credit Risk Input 

The illustration on the next page depicts a Customer 
Harmonization objective of taking multiple parent-child related 
companies, consolidating them into a single view across all the 
systems of record and engagement, enabling a single resource 
(or cooperative team) and giving them instant access to the 
big picture, for all client transactions across all global operating 
units. 

Think about all the separate places in your company where 
Customer OTC data resides.  Think about all the separate 
systems, programs and records your OTC team has to access 
on a daily/weekly basis (quite often with separate passwords 
and IDs) to discover what actually happened to a Customer 
transaction. 

Let’s look at the OTC (order-to-cash) lifecycle: A “sales quote” 
is generated, the quote is turned into a Customer-Order, 
that order is fulfilled-shipped-delivered to the Customer, the 
Customer receives the order and their Payables department 
completes a three-way match against order-receipt-invoice and 
subsequently decides NOT to pay all or a portion of the bill. 

Now, take this complex OTC Lifecycle and spread it across 
multiple company divisions, using multiple systems to process 
orders and generate invoices, in multiple countries with unique 
billing requirements, across multiple business cultures and 
languages, in multiple regional and trading currencies, all using 
different contract types with special terms and conditions.  
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Add to this the extended support systems/processes of 
Shipping, Customer Service and Warranty, Sales, Contracts, 
Accounting and Marketing/Promotions – you end up with an 
information mess. Being a member of the OTC team, your 
group has the unique pleasure of figuring out what went 
wrong, when and where it went wrong and how you are going 
to fix it to the mutual satisfaction and benefit of all parties 
involved - yikes.    

The objective of Data or Customer Harmonization is to take 
all the heterogeneous (mixed) sources of disparate Customer 
information and aggregate, rationalize (make it consistent 
and unambiguous), normalize (different versions of the same 
ERP systems may use the same data fields in different ways) 
and integrate them all into a single productivity platform for 
Credit, Collections, Dispute Resolution, Cash Application and 
Customer Self-Service functions.

IT departments have been struggling for decades to 
accomplish the above. Most companies do not have 
a master data strategy that is consistent across the 
enterprise.  This allows inconsistencies which degrades the 
customer management process.  In short, even if you have 
a single ERP system, the data needed to maximize OTC 
performance is both inconsistent and distributed across 
external databases and systems.  

To achieve Customer Harmonization, you must have a 
profound understanding of the intricacies of complex 
databases, the programs and processes that utilize that 
data, and the interactions of the users with how that data is 
presented in a way that actually helps them execute their 
daily OTC functions more efficiently. 

Critical to Customer Harmonization are two fundamental 
elements:

1) The data has to be complete and up to date
2) The data has to be 100% accurate in order to be
     trusted

Fail in either of these two pre-requisites and the OTC team 
will never trust the productivity platform you have installed.  
We have replaced dozens of OTC automation systems due 
to a failure in not only the “incompleteness and inaccuracy” 
of presented data, but the system’s inflexibility to adapt to 
new data requirements, particularly when companies are 
acquiring other companies or they are entering new regions 
or market segments.
 
So, what are some of the benefits of Customer 
Harmonization?  

First, you have a complete view of a Customer and their 
OTC transactions within a single productivity platform 
for all OTC constituents to reference, collaborate and 
cooperate from both inside and outside of the core OTC 
departments. The time savings and ability to automate 
and track/measure and escalate internal resolution with 
OTC constituents receives a huge boost.  

Second, “one call resolution” becomes a reality. Not only 
can your individual team members address the single 
issue causing the initial Customer interaction, but each 
of the authorized representatives can see the status and 
disposition of all Customer transactions and address all 
open items in real-time with your Customer on the phone. 
This eliminates lots of callbacks.   
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Third, having complete and accurate data, is the only 
way to do proper business analytics, OTC reporting, cash 
forecasting or develop meaningful real-time management 
dashboards, which executives might be seeing for the 
first time. Additionally, data consolidation lowers the 
total cost (OTC time and resource demands) of doing 
meaningful and up-to-date data analysis.

One common question we hear quite often is, “Will upgrading 
our ERP to a single global instance give us a single view of 
Customer Truth?” The answer is “Yes” and “No.”  

ERP companies are quick to point to centralizing/
standardizing on their ERP platform, “If you simply get all 
of your divisions working on one instance of (SAP, Oracle, 
PeopleSoft, Microsoft, JDE, Lawson, Baan, Infor, etc.) and 
get everybody to use the now common data fields across 
your global enterprise consistently…most of your problems 
can be solved.”  

This is partially true, but for most companies this is not 
practical or economical – not to mention how much time is 
required for such an undertaking.  Plus, your ERP system will 
never be “the only system” where your company has OTC 
transactional data. 

Rarely, (if ever) does any global company have every 
single OTC operational facet residing in any stand-alone 
or multi-instanced ERP system. It is always a patchwork of 
specialized technology talking with best-of-breed software 
solutions better suited to specific tasks, rather than a 
monolithic and inflexible ERP system. 

These specialized OTC systems are more job-appropriate, 
more flexible in adapting to business needs and priority 
changes, faster for users to adopt and use.  Because they 
are easier to understand and configure, they generate faster 
time-to-value.  In fact, some of these OTC point-products 
are quite capable of receiving complex multi-faceted data 
from disparate ERP systems and can write-back updated 
information to the system of record while maintaining highly 
auditable and SOX compliant workflows and data integrity.

In a PwC post from August of 2015, titled “Unlock Data 
Possibilities” Dan DiFilippo writes, “Huge amounts of data 
are at the fingertips of all businesses. Data-savvy leaders are 
using analytics techniques to increase their decision-making 
speed and sophistication. Executives who unlock the full 
potential of data and integrate it into their decision-making 
culture can help their company become more consumer-
centric, reduce risk, increase security, and guard against 
competition and new players.” The piece went on to highlight 
that “Data-driven organizations are 3X more likely to report 
significant improvements in their decision-making.”

This is no surprise, at all.  For the last fifteen years we 
have seen companies bringing together disparate data 
and harmonizing it to effect positive change in their OTC 
lifecycles.  The result has been the release of billions of 
dollars of working capital once trapped in OTC process and 
systems.  They reduce reserve requirements, reduce write-
offs, reduce DSO (days-sales-outstanding) and DPT (days-

past-term), they compress dispute resolution cycles, better 
manage credit risk, do faster cash-application with better hit-
rates and automation of remittance posting, are more efficient 
OTC teams and have happier customers.

One of the most significant improvements we see with Data 
Harmonization in global enterprises is bringing together all 
these granular transactional pieces of Customer information 
stored in separate ERPs, supporting Systems of Record, 
Access Databases, Excel Spreadsheets, Customer 
Relationship Management (CRM) systems, Warranty 
Systems, Contract Systems, Sales-Order-Entry Systems and 
the empowering result of having access to critical Real-Time 
Data in an easy to use format.

From just about any aspect of the OTC Lifecycle, think about 
how dramatically you can cut down the research time alone, 
and how quickly your team can find the needed information 
locked away in these incompatible information silos.

The next big benefit is in the increased ability your team 
has to collaborate with other departments and more easily 
communicate with Customers through each step of the OTC 
Lifecycle by providing the High-Volume/Low-Value Customers 
access to a Self Service Customer Portal where (24/7/365) 
they can initiate virtually any OTC activity, as well as make 
payments.  Using these Portals (empowered with complete 
and accurate Harmonized Data), Customers can respond 
to Reminders and Dunning notices on-line, pro-actively log 
Disputes, request and find copies of invoices and statements, 
generate a payment work-out and pay via ACH, EFT or Credit 
Card…this gives you a 100% Zero-Touch OTC Lifecycle – 
which frees up your FTE events and OTC resources to work 
on other priority activity.

Here are just a few examples of benefits realized in 
Harmonizing Customer Data: 

1. “Pre-Term Touches” - The ability to identify past issues 
and proactively reach out to Clients with large invoices 
or complex orders, helping them avoid having to 
independently deal with issue recurrence. Even better is 
to do this prior to invoicing on significant orders.

2. Accounts Receivable Automation - This is tightly 
integrated with ERP and supporting systems of record 
providing evidentiary documents (e.g. PODs, PDFs, 
Digital Scans) 

3. Dispute Case Creation -Tracking, Routing, Escalation, 
Approval, Analytics and Alerts 

4. Prioritization -  This is based on Working Capital Impact, 
Risk, Client Type Segmentation and Treatment

5. Root-Cause Analysis & Reporting -  Reason Codes, 
Geography, Product/Service Type, Shipping/Packaging 
Methods Used, Seasonality, etc.

6. Scalable, Replicable Best Practices Resolution Cycle 
Compression Processes

7. Accounts Payable (A/P) Vendor Portal Automation 
support – This helps streamline and automate the 
processes of going to a Customer’s portal to secure 
payment

8. Database Driven Automation for Deductions, Disputes 
and Chargeback Management
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9. Rapid Closure of Disputes Supporting Faster Cash 
Application Cycles

 
In achieving Customer Harmonization, your company will 
realize many of the Order-to-Cash goals and objectives 
management has been seeking for your department.  Setting 
your department on a path of continually improving and 
refining your best practices methodology using Customer 
Harmonization you must have accurate and complete 
information at the fingertips of your OTC team and their 
constituents.   
 
Without information automation, you cannot achieve 
Customer Harmonization and your teams will be forced to 
use manual methods (brute force) far too often. Not only 
does Customer Harmonization mean you will create better 
Customer Experiences, you will be able to measure and 
better gauge the targeting of Customers who deserve higher 
degrees of Centricity.  Plus, you will have the ability to 
maximize the output and working capital value of each and 
every FTE-Touch or fulltime equivalent employee’s actions.  

About the Author:
Chris Caparon is the COO and 
VP of Professional Services at 
Cforia Software, a global enterprise 
software company. In Chris’s fifteen 
years with Cforia as one of its 
founders, his methodologies have 
driven successful outcomes with 
proprietary real-time data integration 
tools across complex and disparate 

ERP and supporting systems of record. 

Cforia Software, is a global enterprise software company, 
delivering Working Capital and Order-to-Cash (OTC) 
Automation Software for individual companies, global 
enterprises, Shared Services Organizations (SSO) and 
Financial Shared Service Centers (FSSC). Cforia Collections 
Snapshot (SM), Credit Risk Analytics, Order Management, 
Clean vs. Dirty Receivables Tracking, multi-languages/
currency, global Parent/Child risk roll-up and multi-business 
unit solutions are available in hosted or on-site delivery.

LEGAL BRIEFS   — CRF President, Bill Balduino met with representatives from the FRIENDS OF THE FOUNDATION just prior to the start of the Fall Forum 
in Ft. Lauderdale, FL.  The meeting agenda was multi-purposed, but the primary discussion centered around bringing additional value to the CRF 
membership community.  These FRIENDS are by no means strangers to CRF. The individual firms have been long standing members and contributors to 
CRF and answered the call to participate in a more formal way at the start of this year. Their footprint can be seen in many of the presentations, articles 
and webinars that are the underpinnings of CRF educational programs. The exchange of ideas at the session was viewed positively by all in attendance 
and served to reinforce the receptivity of the group to fostering even greater value for the community as the overall journey continues. The firms were 
all commended for their participation and were also acknowledged for their commitment to the educational needs of the community. 

Pictured clockwise are: Eric Sutty and Rafael Zahralddin, representing Elliott Greenleaf; Kevin Zuzolo, representing Otterbourg PC; Bruce Buechler, representing 
Lowenstein Sandler LLP; CRF President Bill Balduino; Bruce Nathan, representing Lowenstein Sandler LLP; Jason Pomerantz, representing Pachulski Stang Ziehl 
& Jones; Scott Blakeley and Ron Clifford, representing Blakeley LLP. Not pictured in the photo is a representative from Cooley LLP.    
                   Photo by Tom Diana 
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www.cforia.com
+1.818.871.9687

Not sure where to start?

What can I observe in my current OTC 
operation that has the potential to deliver a 
significant change impact and deliver a home 
run for my finance team?

How will I identify best projects in order to 
support my CFO’s goals and objectives?

Platinum Sponsor

How Will Your Department Manage Increasing 
Order-To-Cash Volumes With Fixed Headcount?

           Cforia Can Help!

Chris Caparon, COO

• Optimize FTE Productivity
• Create 100% Portfolio Coverage
• Compress Dispute Resolutions Cycles 
• Reduce DSO & Reserves Requirements
• Prevent Recurring OTC Issues

Replay CRF Best Practices Webinar 
Visit www.cforia.com
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The Ten Most Important Things That 
the Collection Professional

Absolutely Needs to Know About Bankruptcy

Robert S. Bernstein, Esq., Allison L. Carr, Esq.  
Bernstein-Burkley, P.C.

The following article will outline the ten most important 
issues a collection professional should know about 

the Bankruptcy Code and process. These issues include: 
Chapter 11 process; committee of unsecured creditors; the 
automatic stay and adequate protection; claims process; 
unexpired leases and executory contracts; Chapter 11 
plan; administrative expense claims; preference actions; 
involuntary bankruptcy; and bankruptcy discharge.

While the following is of a fundamental nature that most credit 
professionals are aware, it will serve as a checklist of issues 
of which to be vigilant with respect to potential and current 
bankruptcies.

1. Chapter 11 Process
A debtor commences a Chapter 11 case by filing a petition for 
relief under Chapter 11 of the Bankruptcy Code, along with 
its Schedules and Statement of Financial Affairs.  Once the 
petition is filed, the debtor becomes a debtor-in-possession 
with all of the obligations and powers of a Chapter 11 trustee.  
In some instances, a Chapter 11 trustee may eventually be 
appointed, taking this power and authority away from the 
debtor.  During the Chapter 11 bankruptcy process, a debtor-
in-possession can employ professionals, such as attorneys, 
accountants, appraisers and auctioneers, to help it navigate 
the Chapter 11 case.  All payment for such professionals can 
only be made after Court approval.

2. Committee of Unsecured Creditors
The Committee of Unsecured Creditors generally only exists 
in a Chapter 11 bankruptcy case.  Three to seven unsecured 
creditors are appointed by the Office of the United States 
Trustee to sit on a committee to provide oversight and 
guidance to the case.  The Committee members are usually 
selected from the debtor’s 20 largest unsecured creditors, 
but in very large or complex cases, a smaller creditor may 
also be chosen to provide more diversity to the Committee.  
Committees also have the right to hire counsel and other 
professionals, whose fees are paid for by the debtor as 
administrative expense claims and by the individual members 
of the Committee.  Committees are often most important in 
smaller Chapter 11 cases rather than larger cases.

3. Automatic Stay and Adequate Protection
The automatic stay, pursuant to Section 362 of the 
Bankruptcy Code, invokes a stay on all proceedings against 
the debtor related to collecting debts or enforcing a claim.  
The automatic stay is limited, but does relate to state court 
actions or foreclosure proceedings against the debtor or 

property of the debtor’s estate.  
Many courts, however, hold that 
the filing of a mechanic’s lien 
does not violate the automatic 
stay.

One of the trustee’s or debtor-in-possession’s paramount 
duties is its obligation to provide and maintain the value of a 
secured claim’s collateral.  If this adequate protection cannot 
be provided, either by maintaining the property or by making 
adequate protection payments, the secured creditor will be 
entitled to relief from the automatic stay to pursue its rights 
and remedies outside of bankruptcy court.

4. Claims Process
When the debtor files its petition for relief under the 
Bankruptcy Code, it is required to file its Schedules listing all 
known secured and unsecured creditors.  Once a creditor 
receives notice of the debtor’s bankruptcy filing, and even if 
a creditor is listed on the debtor’s Schedules, best practice 
is for the creditor to then file a Proof of Claim on the debtor’s 
claims register.  A creditor’s claim can be discharged even 
if the creditor had no notice or knowledge of the bankruptcy 
case, so therefore it is best to actively pursue the claim and 
participate in the bankruptcy process.

5. Unexpired Leases and Executory Contracts
A powerful tool for a debtor under the Bankruptcy Code is the 
ability to reject or assume unexpired leases and executory 
contracts.  An executory contract is one wherein the 
failure of one party to perform its obligations would excuse 
the performance of the other party, and the outstanding 
obligations are not solely for the payment of money.  If the 
debtor assumes a lease or executory contract, the debts 
arising therefrom are not discharged, and the debtor must 
cure any prepetition defaults.

6. Chapter 11 Plan
The debtor or debtor-in-possession must file a plan of 
reorganization or liquidation, with an accompanying 
disclosure statement.  The disclosure statement must provide 
adequate information, measured against a typical debtor that 
provides creditors with enough information so that they can 
make an informed decision regarding the plan.  Creditors 
may object to the adequacy of the information provided in the 
disclosure statement.  The debtor must obtain court approval 
of the disclosure statement before it can ballot the plan for 
acceptance by the creditors.
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7. Administrative Expense Claims
A creditor can get a claim approved as an administrative 
expense claim for “actual and necessary costs of preserving 
the estate.”  This can include the debtor’s and Committee’s 
professionals’ fees, as well as post-petition payments to 
creditors.  Section 503(b)(9) of the Bankruptcy Code also 
defines an administrative expense claim to include claims 
for the value of any goods received by the debtor within 20 
days before the date of commencement of a case in which 
the goods have been sold to the debtor in the ordinary course 
of business.  The key issue for proving a 503(b)(9) claim is 
when the goods were “received” and the actual “value” of the 
goods.

8. Preference Actions
Pursuant to sections 547 and 548 of the Bankruptcy Code, 
the trustee or debtor-in-possession can avoid and recover 
payments made to creditors within 90 days before the date of 
commencement of the case.  Debtors will often send demand 
letters before filing a complaint to commence an adversary 
proceeding.  Creditors should never pay when they receive 
that demand letter; often, creditors have valid defenses to 
this demand and an attorney can assist in negotiating a 
settlement for a much lesser value.

9. Involuntary Bankruptcy
Involuntary bankruptcy cases can be commenced by 
the creditors of the debtor pursuant to section 303 of the 
Bankruptcy Code, and are often the creditors’ friend.  If a 
debtor has 12 or more creditors, a case can be commenced 
by three creditors holding a total of $15,325 or more of 
unsecured claims.  If a debtor has less than 12 creditors, one 
creditor holding more than $15,325 of unsecured claims can 
commence a case.  These claims must not be the subject of 
a bona fide dispute as to liability or amount.

10. Bankruptcy Discharge
Certain debtors, such as individuals in a Chapter 7 
bankruptcy case, are eligible for discharge.  This achieves 
the purpose of bankruptcy, providing the debtor with a fresh 
start after discharging all of his or her debts.  The debtor 

is released of all liability for certain debts, and is no longer 
required to pay any debts that have been discharged.  A 
corporation or other entity is not eligible for a discharge, but 
can eliminate debt through a Chapter 11 Plan.

The above issues are essentials features of bankruptcy 
procedures and issues to which credit professionals are well-
served to remain up to date on their latest developments.

About the Authors:
Robert S. Bernstein is a managing partner with Bernstein-
Burkley, P.C. He regularly serves as a mediator and counsel 
to commercial landlords, equipment lessors, bankruptcy 
trustees, creditors’ committees, creditors and reorganizing 
businesses in proceedings, concentrating in the many 
facets of bankruptcy and commercial law. He has extensive 
experience in credit recovery matters, including collection, 
secured transaction and mortgage foreclosure. He currently 
serves as President with the Commercial Law League of 
America. 

Allison Carr is an attorney in the bankruptcy and 
restructuring group and the business law group of Bernstein-
Burkley, PC. She concentrates her practice on representing 
debtors, trustees, and creditors in Chapter 7, 11, and 13 
bankruptcy cases, corporate and commercial business 
transactions, and corporate governance.  

About CLLA:
The Commercial Law League of America (CLLA) is a 
respected organization of attorneys and credit professionals 
actively engaged in the fields of commercial law, bankruptcy 
and insolvency. Since 1895, CLLA has been dedicated to 
providing expertise, in-sight, and results to the legal and credit 
communities. 

CLLA’s Commercial Collection Agency Certification is an 
accepted standard throughout the industry. The accreditation 
program has been in place since 1975.
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Certified By CLLA
Endorsed By IACC

Signed, Sealed & Delivered!

America’s First Commercial Law Association.  Serving the Commercial Law Community for 121 years. 

Since 1975, the seal you 
expect, the certification 
you trust . . . 

3rd party, impartial auditors 
ensure only those who meet the 

highest standards receive the 
CLLA seal of approval! 

Learn More
www.clla.org/certification
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CONGRATULATIONS TO CRF’S OWN - BARBARA CLAPSADLE

Those in attendance at the CRF October Forum were treated to some 
personal news about Director of Member Services, Barbara Clapsa-
dle.  She and husband John (pictured above) celebrated their fiftieth 
(50th) wedding anniversary in October of this year.  Barbara, a child 
bride, and John, her very patient husband – were spontaneously rec-
ognized at the Forum and received a heartfelt congratulatory ovation 
from the 285 in attendance. Barbara and John – the CRF community 
wishes you both an additional 50 years of marital bliss!!!! 
     Photo by Tom Diana

BEHIND THE SCENES AT CRF    — As one might expect, the 
three annual in-person forums require an enormous amount 
of preparation and coordination to orchestrate. One of the 
more tedious tasks associated with the meetings occurs on 
STUFFING DAY – and no – not Thanksgiving!!!  This day of Forum 
packet stuffing occured in preparation for the CRF Forum in Ft. 
Lauderdale, Oct. 19-21, 2015.

Stuffing Day is when the troops assemble the packets everyone 
receives at registration.   This group is NOT TO BE MESSED WITH 
and smart folks know not to enter their domain when the 
assembly process begins.  Pictured supporting the endeavor 
from left to right are Cathy Balduino, Office Volunteer; Barbara 
Clapsadle, Manager of Member Services and Cheryl Weaverling, 
CFO.  Please take note that Lyle, Tom and Bill are no place to be 
seen – smart guys and THANK YOU LADIES!!!!    
             Photo by Bill Balduino

A SWEET SENDOFF  — A cake and other sweet treats were served up during a 
brief break at the CRF Forum in Ft. Lauderale, Oct. 19-21, 2015 in honor of CRF 
Vice President of Research Lyle Wallis (pictured). Mr. Wallis will be retiring at 
the end of 2015 after 18 years with the CRF.           Photo by Tom Diana

CRF Staff: 

Notable Moments
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Platinum Partners are a key component of the Foundation. 
Their impact is multi-faceted and enables membership to 
enjoy the level of programs and services that are produced 
throughout the year. At the Fall Forum and meeting of 
the Board of Trustees, the participants of the program for 
calendar 2016 were announced. Some of the contributing 
companies have been with CRF for as long as twenty (20) 
years, while others have been judiciously on-boarded as 
the diverse nature and needs of the foundation and its 
membership have grown.

Subsequent to the meeting of the Board of Trustees, 
the Platinum Partner member companies met with CRF 
President Bill Balduino to review 2015 and discuss program 
optimization for 2016. At that time, he indicated that all of 
the previous year’s Platinum Partners would be returning for 
2016 with the exception of Mesirow Consulting. Detail was 
offered as to what was transpiring with the Mesirow firm, and 
gratitude and appreciation was indicated for their support 
throughout the previous years.
 
Three new partners were introduced to the group and Mr. 
Balduino offered insight as to why these firms were now 
part of the program. He iterated that while there would be 
no additional partners forthcoming, the five firms added in 
the last two years offered specific services, fit unique and 

highly desired profiles, and embodied the essence of what 
CRF strives for in its value proposition in support of its 
membership. He added that CRF was blessed and fortunate 
to have the quality and array of industry partners it currently 
enjoys in support of its mission statement, and on the 
same journey to continuously focus on the education of its 
community.

 In 2015 CRF was pleased to add the International Credit 
and Trade Finance Association (ICTF) and F&D/ARMS/
Creditntell. Both are well recognized names, and the ICTF 
relationship immediately gave CRF an opportunity for a 
collaborative educational program in the international arena 
and resident expertise to enable its members’ inquiries. With 
F&D and its sister organizations, CRF added a recognized 
leader in its space and quality of provision its membership 
strives for in analytical and reporting capabilities. Both firms 
have been great contributors throughout their short tenure.

In 2016, CRF will be adding: (1) Protiviti – again, a well-
recognized leader in their space and supporting members’ 
needs in operations, governance, compliance and finance. 
Protiviti will also supplement what Mesirow had previously 
contributed from a creditor’s advisory practice perspective; 
(2) Commercial Collection Agencies of America was 
welcomed to the fold as their organization is dedicated to 

CRF Announces 
Platinum Partners for 2016

2016 Platinum Partners for CRF Announced at October Forum  — From L to R, Marty Scaminaci, CRF Chairman; Robert Gerstel, 
AG Adjustments Ltd; Kevin Slack, F&D/ARMS/Creditntell; Dan Nies, Billtrust; Annette Waggoner, Commercial Collection Agencies of 
America; Jeff Braunstein, Cortera; Joe Chin, Credit2B; Bill Balduino, CRF President; Paul Catalano, ABC-Amega; Kindra Harting-Smith, 
Dun & Bradstreet; Kellyanne Tavani, CreditRiskMonitor, Dan Meder, Experian; Dan Chapman, HighRadius; Ken Green, IAB Solutions; Tony 
Braddock, International Risk Consultants; Craig Slimmer, NCS; Mike Shields, Sungard. Platinum Partners for 2016 not represented in this 
photo are Cforia, Credit & Management Systems (CMS), International Credit & Trade Finance (ICTF) and Protiviti.   
                              Photo by Tom Diana
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the education, certification and governance standards of 
its members and also the broader community. Through 
their knowledge of our community’s operational needs, 
they can help CRF and its members with our synergistic/
complementary missions; (3) International Risk 
Consultants (IRC) – the industry’s largest globally-integrated 
brokerage firm offering trade credit insurance, political risk 
insurance and related finance solutions is the third addition. 

Balduino commented very positively on IRC’s mission 
statement and corporate vision, as well as their ten business 
commandments. Their ability to educate our community 
regarding risk mitigating techniques given certain political 
and operational situations should be a powerful addition. 
Representatives from these firms have been visible and 
contributing to our Forums and programs for some time, 
and again are complementary additions to the existing 
extraordinary base of partners.

In that regard, Balduino iterated numerous times that the 
existing firms (CLICK HERE for information on the 2015 

lineup of Platinum Parnters) that have been contributing for 
some time should be acknowledged for so many things:

• their steadfast support of CRF and its membership
• their leadership in providing solution sets for a multitude 

of operational and strategic needs 
• education they offer through their insights and 

experiences
• their professionalism when engaging with membership
• and on and on – they have been with CRF for varying 

tenures, but all equally valued. There is a history for 
some and an opportunity for history with others. We do 
however THANK THEM ALL!!!!! 
 

Please take time to acknowledge our Platinum Partners 
when you interface with them. You can learn more about 
the services they provide for our community by visiting our 
Platinum Partner website page, which will also take you 
directly to their websites.

http://www.crfonline.org/publications/pp_promo_2015.pdf
http://www.crfonline.org/membership/platinum.asp
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The Economic Minefield of 
Accumulated Debt: Part 1

By Steven C Isberg, Ph.D

Editor’s Note: This is the first of a two-part economic analysis. 
The second part will be published in the special Economic 
Projections for 2016 edition of the CRF News, which will be 
released January 6, 2016

Average levels of consumer debt per U.S. household reached 
almost 50% of the median U.S. income by the end of 2014. 
Consumer debt includes all revolving (e.g., credit card) and 
non-revolving (e.g. auto and student loans) forms of credit 
and does not include mortgage loans. The average annual 
household consumer loan balance for the year 2014 reached 
a whopping $26,118! This represents 48.7% of the median 
household income of $53,657 for that same year. 

With the exception of the years 2009-10, consumer debt has 
been steadily increasing from 27.3% of median household 
income in 1992. The interruptions followed the credit market 
collapse of 2008 and subsequent recession, which drove 
the unemployment 
rate up to over 10%. 
The rebound in the 
use of consumer debt 
seems to have begun 
spontaneously during 
the Christmas season in 
2010, when consumers 
ramped up their use 
of credit by over $114 
billion in one month. 
As can be seen in 
Figure 1, however, it 
was the early 1990’s 
that seemed to mark 
a turning point in the 
use of consumer credit, 
which had been fairly 
stable as a percentage 
of median income 
throughout the second 
half of the 1980’s.

The increase in the use of consumer credit has been 
accompanied by a change in the structure of that credit. 
As can be seen in Figure 2, revolving and motor vehicle 
loans represented 37% and 32% of total consumer credit, 
respectively, back in 2006. Since then, these have fallen to 
27% and just under 29%, while student loans have increased 
from 20.5% to over 37% of consumer credit outstanding. As 
of today, student loan debt tops a level of $1.3 trillion, and 
continues to grow. 

In addition to the high level of consumer debt, a greater 
concern is how that debt is distributed across households. 
Student debt is more concentrated among younger 
households in which consumer budget constraints are often 
much more restrictive. More and more graduating students 
enter the workforce with burgeoning student debt, and 
subsequently require credit to meet additional purchasing 
needs such as automobiles. As a result, principle and interest 
payments consume larger shares of their budgets, cutting 
into their ability to make other consumer purchases and save 
for buying a home. Many end up being drawn into a situation 
where indebtedness is considered to be part of a “normal” 
economic life. 

This has been facilitated and reinforced by a consumer 
lending industry that has evolved in such a way as to 
encourage the use of credit, and promoted the idea that as 
long as you are current on your debt payments, your credit 

score will enable you 
to continue and even 
expand your use of 
credit in the future. 
These practices end 
up locking more and 
more consumers into 
a lifestyle financed 
by permanent debt. 
The industry has 
been funded in 
an environment of 
monetary expansion 
and low institutional 
borrowing rates, making 
it one of the most 
profitable segments 
in the financial sector 
of the economy. If 
the current situation 
persists, however, it 

could have serious negative ramifications for the distribution 
of income and wealth and sustainability of a healthy economy 
into the future. 

Rising indebtedness has been coupled with a combination 
of inflation and compensation growth that has cut into real 
income levels during the economic “recovery” of the past 
six years. While nominal median income has been growing 
at an annual rate of just over 1.0% since 2009, prices for 
food and other basics have been growing faster. Food prices 
have grown at over 1.9%; housing at 1.4%; and new motor 
vehicles at over 1.4% for the same time period. While these 
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rates might seem 
low, the impact of 
such inflationary 
creep will have 
a significant 
impact on how 
families allocate 
their spending 
over the longer 
term. In order 
for consumers 
to maintain their 
overall standard 
of living, incomes 
need to at least 
keep pace with 
inflation. 

When consumers 
turn to debt 
as a means 
of maintaining 
their perceived 
standard of living 
in the short run, ensuing interest payments will put them 
even further behind unless their incomes grow at a rate that 
enables them to get out of debt. If instead, consumers work 
their way out of debt by cutting back on borrowing, reducing 
consumption expenditures and paying off their accumulated 
debts, certain sectors of the economy could experience 
significant slowdowns, threatening to reverse direction of the 
“recovery” from the past six years. 

The indirect impact of consumer indebtedness on the 
housing industry is another critical issue affecting the future 
economy. Household mortgage debt, which peaked at $10.6 
trillion in 2007, continues to bottom out. At $9.427 trillion, it is 
not much higher than its low point of $9.384 trillion one year 
ago. Combined with the distributional trends above, these 
phenomenon are clearly kicking back into the housing market 
itself. Housing starts 
in October 2015 were 
1,060,000 units, which 
is less than half of the 
peak of 2,273,000 units it 
reached in January 2006, 
and not quite double 
the trough of 505,000 
units reached in March 
2009. Combined with 
an expected increase 
in interest rates by 
the Federal Reserve, 
increasing consumer 
credit levels may further 
retard prospective growth 
in the housing market and 
slow growth in the overall 
economy even further. 

The distribution of mortgage debt across households is 
also somewhat skewed toward the higher income-earning 

segments of 
the nation. The 
greater the 
income level, the 
more likely that 
mortgage debt will 
proportionately 
exceed other 
forms of credit 
use. Higher 
income earners 
still often qualify 
for home-equity 
lines that can be 
used in place 
of other forms 
of consumer 
credit for college 
and other 
expenditures. 
Many younger 
people, however, 
are being forced 
by either lower 

income and/or higher debt levels into situations where they 
share housing with others. It is not uncommon to see even 
younger married couples living in houses shared by other 
residents.

While consumers have become more highly indebted, the 
federal government has become even more so. The federal 
debt level itself has doubled since 2008, to its current level 
of $14.441 trillion in the second quarter 2015. Adding state 
government balances leads to a public debt burden of almost 
$17.5 trillion as of the same time. Congressional Budget 
Office forecasts anticipate the federal government to continue 
to run deficits well into the next decade, which will only 
increase this debt burden, and the debt service payments 
that go along with it. If the Federal Reserve increases interest 
rates, this debt servicing burden will also increase, putting 

more pressure on the 
federal government either 
to reduce spending, 
increase taxes, or both. 
This could also create a 
drag on economic growth 
in the future. 

Oddly enough, the federal 
government has become 
one of the biggest 
creditors at the same time 
it has become the world’s 
biggest single borrower 
of funds. The federal 
government currently 
owns $932 billion of 
the over $3.4 trillion of 
outstanding consumer 
debt, most of which is 

student debt issued by the Department of Education. As can 
be seen in Figure 3, most of this balance has accumulated 

2006 2007 2008 2009 2010 2011 2012 2013 2014
Rev. PCT 37.26% 37.80% 38.15% 36.96% 34.49% 30.92% 29.64% 28.22% 27.16%
Other Non PCT 9.77% 8.94% 8.11% 6.93% 5.44% 7.85% 6.87% 6.73% 6.69%
Student PCT 20.54% 22.03% 23.94% 27.76% 32.14% 33.89% 35.88% 36.86% 37.36%
Auto PCT 32.42% 31.23% 29.80% 28.36% 27.93% 27.34% 27.61% 28.19% 28.79%
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since the credit markets collapsed in 2008 and through the 
subsequent period of economic “recovery.”

On the business side, borrowing has increased from $10.6 
trillion in the first quarter of 2009, to its current level of 
$12.5 trillion, after declining to a level of $9.96 trillion in the 
fourth quarter 2010. The economic impact of such business 
borrowing will depend upon how that capital is used. Gross 
private domestic business investment levels add up to 
over $11.22 trillion over the period 2009-2014. Business 
investment typically leads to economic growth, and thus, this 
is a good sign for the economy. 

Total U.S. non-financial sector debt, which includes 
households, governments, and private businesses, has 
reached a level of just under $44 trillion as of the second 
quarter 2015. Over $31 trillion of this is owed by households 
and governments, which is to say that it will all become 
the burden of households, especially those that pay taxes. 
The interest burden on the federal debt level is expected 
to exceed $540 billion by 2020. Current interest rates on 
consumer auto loans are just 4.11%, while personal loan 
rates are over 10% and credit card rates over 13%. Student 
loan rates range from 4% to 6%. This leads to an estimate of 
interest payments on consumer loans of over $230 billion just 
for this year. As debt balances grow, so will the debt servicing 
requirement, making it even more difficult to pay down the 
principle balances. 
 
The rate at which this level of indebtedness is growing is 
unsustainable and inconsistent with a healthy economy in 

the long run. Unless it can somehow be reversed, the U.S. 
economy will reach the point of a major debt crisis, perhaps 
sometime in the near future.

The second part in this series of articles will examine the 
impact of our national indebtedness on future economic 
growth in more detail, with greater attention paid to how it 
may affect different sectors within the overall economy. It will 
be included in the special 2016 Economic Projections issue 
of the CRF News to be released January 6, 2016.

About the author:

Steven C. Isberg is currently 
Associate Professor of 
Finance. He teaches graduate 
and undergraduate courses 
in corporate finance, financial 
analysis and valuation, and 
financial economic history. 
In his role as Sr Research 
Fellow at the Credit Research 
Foundation he conducts various research studies and delivers 
online financial analysis courses as part of the CRF Online 
Classroom™ program. Dr. Isberg has over 25 publications 
in academic and professional journals, and has served as 
a professional business consultant to a variety of firms. He 
frequently appears or is quoted in television, radio, and print 
media on financial and economic issues.
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In light of the California Transparency in Supply Chains Act, 
the U.K. Modern Slavery Act, The G7 June, 2015 Declaration 
on supply chain transparency, and the recently filed California 
class action lawsuits against Costco and Whole Foods, 
suppliers need to understand the expanded supply chain risk.

SUPPLY CHAIN TRANSPARENCY STATUTES

1. The California Transparency in Supply Chains Act

The California Transparency in Supply Chain Act (the 
“CTSC”) became effective in 2012, and broadly applies to:

• A retail seller or manufacturer.
• Doing business in California.
• With $100 million or more of annual revenues.

The CTSC “minimum” required disclosure by such companies 
includes:

• That the company is engaging in verification of 
supply chains regarding human trafficking and 
slavery.

• That the company conducts supplier audits to 
evaluate compliance.

• That the company requires certifications of 
compliance from direct suppliers.

• That the company has set developed internal 
accountability standards.

• That the company conducts internal training 
regarding supply chain compliance regarding human 
trafficking and slavery. 

2. The U.K. Modern Slavery Act

The U.K. Modern Slavery Act (the “U.K. Act”) was passed on 
March 26, 2015, and becomes effective this month.

Section 54 of the Act relates to “Supply Chain Compliance” 
which applies to: 

• All commercial organizations.
• Wherever incorporated.
• Which supplies goods or services.
• Carries on a business or part of a business in the 

U.K.
• With annual turnover (revenue) of $36 million BPS 

(about $55 million).

Like the CTSC, the U.K. Act requires website (homepage) 
disclosure detailing the company’s preventative steps to 
insure no human trafficking or slavery in the company’s 
supply chain.

In addition, the 
U.K. Act requires 
that the disclosure 
statement be approved 
by the company’s board of 
directors.

Moreover, the disclosure statement “may” include information 
on:

• The company’s structure, its business and its supply 
chains.

• The company’s policies on slavery and human 
trafficking.

• The parts of the company’s business that are at risk, 
and the steps to assess and manage the risk.

• The effectiveness of the company’s policies in 
insuring that slavery and human trafficking is not 
taking place.

• That the company is providing internal training to 
insure supply chain compliance.

THE CLASS ACTION LAWSUITS

1. Costco

On August 19, 2015, a class action was filed against 
Costco in the United States District Court, Northern District 
of California, largely arising in connection with seafood 
Costco procures from Thailand. The Costco complaint 
contains approximately 40 pages of narrative descriptions 
and photographs regarding slavery and human trafficking 
generally.

Since the CTSC does not provide a private right of action 
(rather it is enforced by the State of California), the legal 
claims asserted against Costco could be viewed as 
“tagalong” claims to the tenets of the CTSC, including false 
advertising and representations as well as violations of 
various consumer protection laws.

The Costco plaintiffs requested relief in the form of:

• Class certification
• Injunctive relief
• Restitution
• Costs and attorneys’ fees
• Jury trial 

 
 
 
 

Global Supply Chain Risk
By:  David H. Conaway, Esq.

Shumaker, Loop & Kendrick, LLP
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2. Whole Foods

On September 21, 2015, PETA (People for the Ethical 
Treatment of Animals, Inc.) and a class action plaintiff filed a 
class action complaint against Whole Foods for violation of 
consumer protection laws, arising largely based on Whole 
Foods’ premium pricing for meat products sourced with a high 
standard for animal welfare and treatment. A key component 
of the plaintiff’s allegations relate to Whole Foods’ “5-Step 
Animal Welfare Rating”. The complaint includes over 20 
pages of narrative regarding incidents of alleged failure to 
comply with animal welfare standards. 

The legal claims asserted against Whole Foods include:

• Violation of various consumer protection laws for 
false advertising.

• Violation of false advertising under California law.

The complaint seeks the following relief from Whole Foods:

• Class certification.
• Declaration that Whole Foods’ conduct is unlawful, 

unfair and/or deceptive.
• Injunction of continuing its advertising.
• Restitution.
• Costs and attorneys’ fees.
• Jury trial. 

 

TAKEAWAYS

1. Given that the G71 Leaders’ Declaration from the 
June, 2015 meeting in Germany included supply chain 
transparency and accountability as a priority, it is 
probable that additional supply chain compliance statutes 
will be enacted in the future, to address human trafficking 
and slavery, as well as other concerns. 
 
It is clear that governments are increasingly using their 
legislative and regulatory authority to compel companies 
to have “skin in the game” in resolving global social 
concerns.

1  G7 member countries include Germany, France, United King-
dom, Italy, Japan, Canada, the United States, and the European Union.

2. With the intersection of valid global issues, an aggressive 
plaintiff’s bar and companies with deep pockets, it is 
predicable that more class action lawsuits will be filed, at 
least regarding high profile companies who deal directly 
with consumers. 

3. It remains to be seen how aggressive California, the 
U.K., and other governments regarding future legislation 
will be in enforcing of these laws. 

4. Companies should identify the level of risk given its 
products, industry, supply chain sources and countries 
of origin. For example, if a company’s supply chain is 
based largely upon direct supplier relationships, it will be 
relatively easier to manage compliance by the supplier 
and minimize risk. If on the other hand, a company’s 
suppliers in turn have multiple layers of sub-suppliers, 
particularly from at risk countries or in at risk industries, 
compliance will be more complicated, and likely more 
expensive. 

5. Once supply risk is evaluated, all companies should 
consider implementing carefully designed supply chain 
policies to manage and minimize risk. 

6. It will also be interesting to see if supply chain insurance 
products adapt to allow companies to hedge the 
additional risks created by these developments.

David H. Conaway’s 
principal areas of practice are 
bankruptcy (primarily Chapter 11 
proceedings), non-bankruptcy 
insolvencies or restructurings, 
workouts, commercial 
transactions, and international 
transactions, disputes and 
insolvencies.

dconaway@slk-law.com

mailto:dconaway%40slk-law.com?subject=
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For Virginia Soderman, CCE, Vice President of Credit for 
Ventura Foods LLC, the third time was a charm. That is, 

the third time the annual Callahan Award of Excellence was 
bestowed upon a deserving member of the Credit Research 
Foundation – in this case, Ms. Soderman. The award came at 
a propitious time as she will be retiring in early 2016.

The Callahan Award is presented annually to an outstanding 
Credit Executive who best exemplifies the attributes that 
Mr. Callahan brought to the profession and to the Credit 
Research Foundation. In addition to being a CRF member in 
good standing, the recipient should convey a strong service 
orientation (a predisposition to having empathy for the needs 
of others and a desire to meet those needs), a commitment 
to strengthening and improving the profession of credit risk 
management, and a willingness to share tools, resources and 
best practices with others. 

Outstanding Attributes of Ms. Soderman
When providing insight into attributes that drove her 
nomination – these statements from her peers were noted:

• Consistent contributor during Open Forum discussions, 
providing context and rationale around her comments

• Proactively engages by not only offering but ensuring 
that a colleague’s needs are met by offering them a 
business card 

• Has a wealth of knowledge and is always available to 
assist an individual in need

• A mentor and an individual to look up to
• Relentlessly offers experiences and expertise in CRF 

user group meetings conducted at these forums 

An Honor for Ms. Soderman
Ms. Soderman noted the honor it was to be considered in 
the same professional caliber as the previous two winners, 

Pete Knox, CCE, Director of Credit & A/R Administration, 
Nestle USA and Bob Payne, who retired last year after a 
long and distinguished career in credit, in which he served 
his last 18 years with SC Johnson. “I am honored to walk in 
the path of Pete Knox and Bob Payne,” Soderman said. “I 
have tremendous respect for both of them and thrilled to be 
honored with them.” 

In referring to her experience as a member of CRF, Ms. 
Soderman said, “I do, however, believe that I need to thank 
the membership. I have learned so much more than I have 
been able to give. The organization and its members inspire 
the best in all of us.” Likewise, Ms. Soderman has been an 
inspiration to many during her years of involvement with CRF. 

“On behalf of the CRF staff and members, I’d like to 
congratulate Ms. Soderman for this well-deserved award and 
extend a special ‘thank you’ for her exemplary service to our 
membership,” said CRF President Bill Balduino. “We wish 
Ms. Soderman all the best in retirement.”

STANDING WITH A WINNER  — From left, CRF President Bill Balduino, award 
winner Virginia Soderman, former CRF President Terry Callahan and CRF 
Board Chairman Marty Scaminaci.     Photo by Tom Diana

A Charm of an Award
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Scenes from the 
CRF Forum in
Ft Lauderdale

Oct 19-21, 2015

Photos by Tom Diana
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2015 CRF Plantinum Partners

A G Adjustments
ABC-Amega

Billtrust
Cforia Software

Cortera
Credit2B

Credit & Managment Systems
CreditRiskMonitor
Dun & Bradstreet

Equifax
Experian

F&D Reports/Creditntell/ARMS 
HighRadius

IAB Solutions
ICTF

Mesirow Financial Consulting
NCS

SunGard

The Credit Research Foundation is very fortunate to receive support 
from our Platinum Partners. Their contributions and collaborative 

efforts help the Foundation maintain activities at the level at which our 
members have become accustomed.

While these firms and the services they provide are very familiar to 
our members, you can learn more about them by clicking HERE.

mailto:http://www.crfonline.org/membership/PP_Promo_2015.pdf?subject=Platinum%20Partners
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CRF has, for each quarter since 1958, focused on six simple performance 
measures in its survey called the National Summary of Domestic Trade 
Receivables. Each quarter the survey examines by industry: 

• Collection Effectiveness Index (CEI) 
• Days Sales Outstanding (DSO)
• Best Possible DSO ( BPDSO)
• Average Days Delinquent, (ADD)
• Percent Current and Percent over 91 days past due 

These Key Performance Indicators allow businesses to see their own 
performance against others within and outside their industry, and more 
importantly, against themselves from period to period.
 
The survey results, by industry, are FREE to participants.

This survey will start on January 1, 2016  — (watch your inbox for the link coming soon!) 

Your FREE report will be sent out the first week of February 2016.

Get Instant Salary Results ...
CRF has produced a revolutionary platform for the collection and display 
of compensation data for the field of Business-to-Business Credit and 
Accounts Receivable employees. The CRF Compensation Calculator takes 
the guess work out of finding competitive salaries for the positions you 
need to fill!

To learn more about the FREE CRF COMPENSATION CALCULATOR  CLICK HERE

Let CRF help YOU in TWO Important Ways (both FREE)

1     CRF’s Compensation Calculator

2     NSDTR (National Summary of Domestic Trade Receivables)

http://crfonline.org/surveys/surveys.asp
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CRF’s President Bill Balduino named 
Assistant Chairman of Commercial Collection 
Agencies Standards Board. The Independent 
Standards Board of Commercial Collection 
Agencies of America recently named Manuel 
H. Newburger of Barron & Newburger, P.C. as 

Chairman and William F. Balduino, President and Chief 
Operating Officer of the Credit Research Foundation (CRF) 
as Assistant Chairman. 

The Standards Board sets the certification requirements 
for agency members of the organization to become and 
continue to be certified. The Board, which was empaneled 
upon the group’s inception, is comprised of a cross-section 
of professionals in the accounts receivable management 
arena, including commercial collection agency owners/
managers, creditors’ rights attorneys, chief financial 
officers, consultants, credit industry association officers, 
certified public accountants, law list publishers and credit 
managers. The requirements set forth by the Board have 
created an unparalleled certification program for commercial 
collection agencies, which has quickly become known as 
the “gold standard” in the industry. The program’s rigorous 
requirements, coupled with its Code of Ethics and By-
Laws, ensure that agency members continually uphold the 
standards of the credit and collection industry. 

“Our organization is honored that both gentlemen have 
accepted the positions on the Board,” stated Meg Scotty, 
President of Commercial Collection Agencies of America. 
“Manny and Bill have been active since the beginning, and 
their contributions are invaluable.”

SunGard, through 
an acquisition, will 

now be known as FIS. SunGard was acquired in a $5.1 
billion acquisition by Fidelity National Information Services 
(FIS). During the 3rd quarter 2015 earnings conference call 
on Nov 3, 2015, FIS President & CEO Gary Norcross said 
the acquisition of SunGard “is a significant achievement 
and long-term value creator for FIS.” He further said that the 
acquisition “drives immediate client and shareholder value 
and aligns with FIS’s long-term performance goals.”

While the corporate structure and name of SunGard has 
changed, there will be no change in the support provided to 
CRF in 2016 as they remain a Platinum Partner. 

A Special Thanks 
for Past Support. 
CRF President Bill 
Balduino announced 
at the October Forum 

that Mesirow Financial Consulting LLC, a CRF Platinum 
Partner since 2010, will no longer be with the program as this 
segment of the business has ceased operations. He thanked 
them for their contribution over the past 6 years, and wished 
those employees involved the best of luck in their new 
professional endeavors.

ABC-Amega President and 
COO Appointed to Credit 
Research Foundation’s Board. 
ABC-Amega Inc President and 

COO Paul F. Catalano, was appointed by the CRF Board of 
Trustees as the Service Provider representative on the Board 
for a three-year term. The unanimous vote took place at the 
October 2015 Board meeting in Ft. Lauderdale, FL.

As the service provider representative on the board, Mr. 
Catalano is charged with promoting the interests, mission 
and goals of service providers, CRF members and the entire 
credit community.

“Service providers are a vital component of the CRF 
Community,” said CRF President Bill Balduino. He added, 
“They are often on the front lines of the latest developments 
and needs of the credit community, so their input is 
invaluable to CRF. Not only do they provide quality products 
and services, but their general knowledge and expertise 
provides a value add to the body of knowledge CRF has 
developed over the years.”

“In the 30+ years I have known Paul personally and 
professionally, I have found him to be a consummate 
professional and person of high moral and ethical integrity,” 
Mr. Balduino said. “I am confident that Mr. Catalano will serve 
the CRF Community in an exemplary manner in his new role. 
I look forward to his contributions.”

➠

Platinum Partner News
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Please welcome the following 
members to CRF who have 
joined or rejoined since the 

publication of 
2015 Q3  CRF News

New & Returning CRF Members

Company Member of Record
Commercial Law 

League of America Susan Homerding

Eli Lilly & Company Susan Thomas
EnerNOC Inc Michael Merican

International Association of 
Commercial Collectors Jessica Hartmann 

Keurig Green Mountain Lisa Curtis
Lehigh Hanson Dawn Dickert

Lhoist North America Inc Alicia Geades
Ralph Lauren Corporation Kenneth Cruz 

SDI Technologies Inc Linda Druhot 
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Credit 
Research
Foundation

Providing 
66 years of 
service to 
Credit and 
Accounts 
Receivable 
Professionals.
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